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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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(No. 10,831) 


In re DIAMOND STATE DAIRIES, INC. AMA Docket No. M 16-12. 
Decided October 14, 1966. 


Section 8c (15)(A) proceeding—Improper forum—Exemption 


Petitioner seeking determination that producer for whom petitioner custom- 
bottles milk be made a producer-handler under the order or that the milk 
in issue be exempted from regulation under the order is in the wrong 
forum. Such matters are to be addressed to the Secretary in his quasi- 
legislative, rather than his quasi-judicial, capacity, and exemption not 
available in this proceeding absent determination that order provisions 
or obligations are not in accordance with law. 


Petitioner pro se. 
Mr. Joseph A. Walsh for respondent. 
Mr. Jack W. Bain, Hearing Examiner. 
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Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under section 8c (15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), instituted by a petition filed 
August 20, 1965, by Diamond State Dairies, Inc., determined by 
the market administrator for Order No. 16, issued under the act 
and regulating the handling of milk in the Upper Chesapeake Bay 
marketing area, to be the operator of a partially regulated dis- 
tributing plant and a handler thereunder. Petitioner challenges 
this determination of the market administrator and the charges 
resulting therefrom in connection with milk which petitioner 
processes and packages, that is, custom bottles, for the producers 
thereof. 


An answer to the petition was filed September 8, 1965, by the 
Administrator, Consumer and Marketing Service, upholding the 
action of the market administrator and the charges to the peti- 


tioner resulting therefrom as in accordance with law and the 
terms of the order. An oral hearing was held before Jack W. 


Bain, Hearing Examiner, Office of Hearing Examiners, United 
States Department of Agriculture, in Baltimore, Maryland, Feb- 
ruary 15, 1966. At the hearing petitioner was represented by 
George W. Shaw, Jr., its vice president, and respondent was rep- 
resented by Joseph A. Walsh, Office of the General Counsel, United 
States Department of Agriculture. After the hearing respondent 
filed briefs. On September 12, 1966, the hearing examiner filed a 
report recommending that the petition be dismissed. The respond- 
ent filed exceptions to the hearing examiner’s report. 


FINDINGS OF FACT 
1. Petitioner, Diamond State Dairies, Inc., is a corporation or- 
ganized and existing under the law of the State of Delaware whose 
office and principal place of business is located in Kenton, Del- 


aware. Petitioner operates a milk plant at Kenton, Delaware, 
and is a handler regulated by Order No. 16, as amended, issued 


under the act and regulating the handling of milk in the Upper 
Chesapeake Bay marketing area. 


2. Beginning on or about November 1, 1964, and continuing 
at least to the time of hearing herein, petitioner received milk 
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at its plant from E. R. Cook and Richard E. Cook, father and son 
producing milk in partnership in Kent County, Maryland. Ap- 
proximately the equivalent of 35 percent of such milk is processed 
and bottled by petitioner for these producers who supply the bot- 
tles which are labeled Edick Farm Dairy. These producers also 
furnish the cans, cases and the transportation of the raw milk 
and bottled milk involved in this transaction. The bottled milk 
is sold by E. R. Cook and Richard E. Cook in a retail milk store 
known as Edick Farm Dairy and operated by them in Chester- 
town, Kent County, Maryland, within the marketing area under 


the order. Petitioner charges the Cooks the equivalent of 314 
cents per quart for all milk processed and bottled by it for the 


Cooks under this arrangement. Edick Farm Dairy also purchases 
some milk products from petitioner for sale at the Chestertown 


store. 
8. The market administrator for the order determined, in part, 


on the basis of the facts set forth in Finding of Fact 2, that pe- 
titioner is a handler under the order as it is the operator of a 


partially regulated distributing plant as defined in section 1016.3 


(c) (3) thereof and is subject to charges under the order, in part, 
on the milk custom bottled for and sold by the Cooks within the 
marketing area. E. R. Cook and Richard E. Cook have reimbursed 


petitioner for all such charges paid by it to the market admin- 
istrator. 


4. Order No. 16, as amended, reads, in part, as follows: 


§ 1016.2 Definitions of persons. 
(g) “Handler” means:... 
(2) . .. any person in his capacity as an operator of a 


partially regulated distributing plant. . . 


(i) “Producer-handler” means any person who operates a 
dairy farm and operates a plant in which milk from his own- 
farm production is processed and from which Class I milk 
is disposed of on a route(s) in the marketing area. . . 


§ 1016.3 Definitions of plants. 


(c) “Nonpool plant” means any milk receiving, manufac- 
turing or processing plant other than a pool plant. The follow- 
ing categories of nonpool plants are further defined as fol- 
lows:... 
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(3) “Partially regulated distributing plant’? means a non- 
pool plant other than a producer-handler plant or an other 
order plant, from which fluid milk products in consumer-type 
packages or dispenser units approved for fluid consumption 
by a duly constituted health authority are distributed on 
routes in the marketing area during the month;... 


CONCLUSIONS 


Petitioner does not contest, for the purposes of this proceeding, 
the market administrator’s application of the order to the facts 
at hand or the validity of the order and the charges to petitioner 
resulting therefrom. Nor could petitioner well do so. We have 
long held that custom bottled milk may be subject to regulation 
under an order issued pursuant to the act. In re Fred Lawrence 
et al., 24 A.D. 1027 (1965); In re Abbott’s Dairy, Inc., 16 A.D. 
493 (1957) ; In re Terrace Park Dairy, et al., 12 A.D. 1383, 1397 


(1953). See also Boyd Gudgel v. L. S. Iverson, 87 F. Supp. 834 
(W.D.Ky. 1949). 


Rather, petitioner appears to contend that the partnership do- 
ing business as Edick Farm Dairy should be made a “producer- 
handler” under the order or considered as such or that the milk 
in issue be exempted from regulation under the order. It is clear 
that Edick Farm Dairy is not a producer-handler under the order 
as it does not operate a plant (see section 1016.2 (i)). In addi- 
tion, to the extent that petitioner is requesting that the order be 
changed to either include Edick Farm Dairy within the producer- 
handler category or otherwise exclude the milk in controversy 
from regulation, it is in the wrong forum. Such matters are to be 
addressed to the Secretary in his quasi-legislative, rather than 
his quasi-judicial, capacity. In other words, petitioner’s forum 
is in the rule-making proceeding under the act for the amending 
of orders. Cf., e.g., In re Producers Creamery Company of Spring- 
field, 23 A.D. 515 (1964) ; In re Colonel Norman J. Riebe, 22 A.D. 
350 (1963). Further, no exemption may be accorded a handler 
in a proceeding under section 8c (15) (A) of the act absent a find- 
ing or ruling that the order, a provision thereof or an obligation 
imposed in connection therewith is generally or as pertaining to 
such handler “not in accordance with law.” In re Clover Leaf 
Dairy Company, et al., 16 A.D. 286, 303-304 (1957) and cases 
cited therein, affirmed N. D. Indiana September 10, 1958 (17 A.D. 
944). In view of the foregoing, the petition herein should be dis- 
missed. 
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ORDER 


The relief requested by petitioner is denied and the petition is 
dismissed. 


Copies hereof shall be served upon the parties. 


(No. 10,832) 


In re LANGDON CREAMERY Co., INC., VALLEY CREAMERY Co., INC., 
GREAT BEND CREAMERY CoO., INC., FAIRDALE MILK Co., INC., 
AND FARMLAND DAIRIES, INC. AMA Docket No. M 2-5. De- 
cided October 31, 1966. 


Cream classification—Disposition—Unaccounted for butterfat— 
Ice cream mix—Election—Interest 


In order for cream shipped to a plant outside the N. Y. metropolitan district 
to be classified Class III, it must be established not only that the cream 
was shipped to a point outside such district but also that it remained 
outside. Since the ultimate disposition of the cream butterfat is not 
known, it is “unaccounted for” butterfat for which the market adminis- 
trator correctly assigned a Class II classification. As the order contains 
no provision for payment of interest on sums refunded to handlers, 
petitioners’ request for payment of interest on another claim is denied. 


Mr. Harry Polikoff, of New York, N. Y., for petitioners. 
Mr. John G. Liebert for respondent. 
Mr. Benj. M. Holstein, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under section 8c (15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.). The petitioners, handlers 
under Order No. 27, as amended, issued under the act and regulat- 
ing the handling of milk in the New York-New Jersey milk mar- 
keting area,’ challenge certain charges imposed against them 
thereunder on the ground that such charges are not in accordance 
with law because they are based upon improper and unauthorized 


1, Effective January 1, 1962, subsequent to the period involved herein, Order No. 27, as 
amended, was renumbered as Order No. 2 (26 F.R. 12752), and shall be referred to herein 
by its former designation. 
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classifications by the market administrator for the order of milk 
handled by petitioners. Respondent filed an answer upholding 
the action of the market administrator and the charges to the 
petitioners resulting therefrom as in accordance with law and the 
terms of the order. 


A pre-hearing conference was held in New York, New York, 
May 22, 1964, at which the parties outlined their contentions and 
exchanged factual information. An oral hearing was held in New 
York, New York, July 24, 1964, before Benj. M. Holstein, Hearing 
Examiner, Office of Hearing Examiners, United States Depart- 
ment of Agriculture. Harry Polikoff, Attorney at Law, New York, 
New York, appeared as counsel for petitioners. John G. Liebert, 
Office of the General Counsel, United States Department of Agri- 
culture, represented respondent. After the hearing, counsel for 
the parties submitted proposed findings and conclusions and sup- 
porting arguments or briefs. On January 18, 1966, the hearing 
examiner filed a report recommending that part (Claim No. 1 
of the petition) of the relief requested in the petition be granted 
except for the payment of interest on the amount involved. The 
hearing examiner recommended dismissal of the remainder of the 
petition (Claim No. 2). Respondent failed to file exceptions to 
the recommendation granting relief and the claim involved in 
this recommendation is no longer in contest herein.? Petitioners 
filed exceptions to that part of the hearing examiner’s report deny- 
ing them relief and respondent filed exceptions which are, in 
effect, proposed corrections of that portion of the examiner’s re- 
port. Oral argument was held before the Judicial Officer Septem- 


ber 29, 1966. 


FINDINGS OF FACT 


1. The following petitioners, which are wholly-owned subsidi- 
aries of petitioner Farmland Dairies, Inc., with their principal 
office located at Fairlawn, New Jersey, are handlers under Order 


No. 27, as amended, issued under the act and regulating the hand- 
ling of milk in the New York-New Jersey milk marketing area, 


and own and operate milk plants which are pool plants there- 
under: 


Langdon Creamery Co., Inc., a New York corporation, with 
a plant at Kirkwood, New York 


2, Accordingly, the market administrator for the order should make appropriate adjustments 
in petitioner’s accounts to afford petitioners the relief requested in the petition in connection 
with Claim No. 1 except for the matter of interest. 














— -S ww 
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Valley Creamery Co., Inc., a Pennsylvania corporation, 
with a plant at South Waverly, Pennsylvania 


Great Bend Creamery Co., Inc., a Pennsylvania corporation, 
with a plant at Nicholson, Pennsylvania, and 


Fairdale Milk Co., Inc., a Pennsylvania corporation, with 
a plant at Fairdale, Pennsylvania. 


2. Petitioner Farmland Dairies, Inc., is a corporation organized 
and existing under the law of the State of New Jersey whose 
principal office is located at Fairlawn, New Jersey. This petitioner 
is a handler under Order No. 27, as amended, and operates a non- 
pool plant at Paterson, New Jersey. 


3. During the period September 1, 1959 to June 30, 1961, Lang- 
don, Valley, Great Bend and Fairdale shipped milk and cream 
from their respective pool plants in New York and Pennsylvania 
to the nonpool plant of Farmland at Paterson, New Jersey, where 
such milk and cream were reported to have been manufactured, 
in part, into a product referred to as ice cream mix. The milk and 
cream were classified by petitioners in their reports as Class III. 


Except for a question as to whether for some months petitioner 
Valley elected classification at its plant, the classification plant 


for the milk and cream was the Paterson plant. 


4. Upon the usual audit by the market administrator for the 
order to verify handler reports, it was determined that petitioner 
Farmland did not maintain specific butterfat tests of the ice 


cream mixes referred to in Finding of Fact 3 and the market 
administrator applied the conversion rates in section 927.280 of 


the regulations (8 percent for chocolate mix and 10 percent for 
other mixes) issued pursuant to the order to account for butter- 


fat utilized in the ice cream mixes. The butterfat content of the 
ice cream mixes reported by petitioners was greater than the but- 


terfat content of the mixes determined by application of the con- 
version rates, and the difference, in excess of what was allowable 
as plant loss, was classified as Class I-A for the milk and Class 


II for the cream, and petitioners were billed accordingly. Peti- 


tioners do not contest the Class I-A classification for the milk in 
question. 


5. Petitioner Farmland Dairies, Inc.’s Paterson plant was not 
approved by any health authority of the City or State of New York 


for the shipment of fluid milk or cream or fluid milk or cream 
products into New York City or New York State. 
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6. Order No. 27, as amended, during the period involved here- 
in, read, in pertinent part, as follows: 


§ 927.33 Plant at which classification is to be determined. 
Classification shall be determined at the plant at which milk 
is received from dairy farmers: Provided, That if the butter- 
fat in such milk is shipped in the form of. ..cream. . . to 
another plant or plants, it shall be classified, subject to the 
provisions of paragraphs (a) and (b) of this section, at the 
plant to which shipped... 


(a) . . . the classification of milk shipped in the form of 
milk and of milk the butterfat from which is shipped in the 
form of cream. . . to a nonpool plant shall be determined at 
the nonpool plant . . . unless the handler operating the pool 
plant from which such shipments were made to the nonpool 
plant elects in writing in his monthly reports to have the 
classification of such milk and skim milk determined at the 
pool plant from which such shipments were made to the non- 
poo! plant. 


§ 927.37 Classes of utilization. Subject to all of the condi- 
tions set forth in §§ 927.30 through 927.36, milk shall be class- 
ified at the plant at which classification is to be determined 
as follows:... 


(c) Class II milk shall be all milk the butterfat from which 
leaves or is on hand at the plant in the form of cream,. . 
unless such cream,. . . are established to have been so han- 
dled or marketed as to classify such milk in some other class 
named in this section. 


(d) Class III milk shall be all milk which meets the condi- 
tions set forth in any one of the following subparagraphs: 


(1) All milk the butterfat from which leaves or is on 
hand at the plant. . . in the form of cream. . . is delivered 
to a plant or a purchaser outside the New York metropolitan 
district and remains outside the New York metropolitan 
district. 


CONCLUSIONS 


Petitioners do not contest the finding by the market administra- 
tor that certain quantities of butterfat reported to have been used 
in the manufacture of ice cream mixes were not verified as having 
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been so used, nor do they contest a Class I-A classification of that 
portion of such butterfat which was contained in shipments of 
milk, as distinguished from cream, to the Paterson plant. They 
challenge the Class II classification of the cream, however, be- 
cause the Paterson plant to which it was shipped by the reporting 
handlers is located outside of the New York metropolitan district. 
They argue that since the Paterson plant had no permit from any 
health authority for distribution into any part of New York State, 
it must be presumed that petitioners did not violate the law and 
that the Paterson plant made no such distribution. Petitioners 
conclude that they were, therefore, entitled to a Class III classi- 
fication under section 927.37 (d) (1) of the order, which section 
assigns such classification to cream and cream products that are 
shipped to a point outside and remain outside the New York met- 
ropolitan district. 


Under section 927.37 (c) of the order, cream and cream prod- 
ucts are Class II unless they “are established to have been so han- 
dled or marketed as to classify [them] in some other class named 
in this section’. Under section 927.37 (d) (1), Class III classifi- 
cation of such products is proper only if they are “delivered to a 
plant or purchaser outside the New York metropolitan district 
and remain outside the New York metropolitan district”. Thus, 
the cream in question could be classified in Class III only if peti- 
tioners established not only that it was shipped to a point outside 
the New York metropolitan district, but also that it remained out- 
side. 


The order provisions lay down a rule that petitioners must es- 
tablish that the cream remained outside the New York metropol- 
itan district in order to get the Class III classification. Since the 
cream butterfat is “unaccounted for” butterfat, that is, its dis- 
position is not known, petitioners have not met their burden. In 
Newark Milk and Cream Co. v. Benson, 287 F (2d) 681, 685 (3d 
Cir. 1961), affirming In re Newark Milk and Cream Co., 18 A.D. 
211 (1959), the Court held that where fluid skim milk was received 
at a nonpool plant outside the marketing area, but the plant’s rec- 
ords did not establish the ultimate disposition of the skim milk, the 
reporting handler was required to pay the fluid skim differential 
for skim milk entering the marketing area because he did not es- 
tablish that the skim was “otherwise utilized or disposed of”. 
In that case the nonpool plant had no license to distribute milk 
in the marketing area and petitioners here seek to distinguish 
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that case from this by pointing out that here the Paterson plant 
had no health permit. We fail to see any significant difference 
and we think that the Newark ruling is controlling here. 


Included in petitioners’ exceptions is one which raises an issue 
as to petitioner Valley alone and this petitioner asserts in this 
exception that as to some of the Valley cream involved Valley 
elected to have classification of the cream established at the Valley 
plant pursuant to section 927.33 of the order, that a cause of 
action based upon this election was contained in section 8 (b) 
of the petition as originally filed, that about August 28, 1962, as 
a result of this claim the market administrator refunded $1,973 
to petitioners, and that, therefore, the petitioners agreed to and 
did amend the petition to delete pargraph 8 (b) thereof.* The 
exception further recites that petitioners’ counsel learned for the 
first time on April 22, 1966, that classification of cream at Valley 
was based upon the disposition of the cream from the Paterson 
plant and that if this had been known earlier petitioner Valley 
would not have consented to the deletion of 8 (b). Petitioner 
asks that if the exception is not allowed the proceeding be reopen- 
ed to enable petitioner to prove election of classification at the 
Valley plant. 


Petitioner Valley then goes on to argue that Valley shipped the 
elected cream to the Paterson plant which is outside the New York 
metropolitan district and that because of this alone or because 
the Paterson plant had no health approval for the New York met- 
ropolitan district the cream should be classified Class III. Other- 
wise, petitioner Valley contends, classification of the cream would 
improperly be at the Paterson plant instead of at the Valley plant. 


As we have said above, however, a Class III classification for 
the product cream at a plant requires not only that cream leave 
the plant of classification as cream and be delivered to a plant or 
purchaser outside the New York metropolitan district but also 
that it remain outside such district. Where, as here, milk and 
cream from several sources arrives at a nonpool plant such as the 
Paterson plant, and there must be some classification of the pro- 
ducer milk, the Classification and Accounting Rules and Regula- 
tions (7 CFR § 1002.100 - § 1002.274) beceme applicable to the 
nonpool plant. Since milk and cream coming into the plant lose 
their identities, a very complicated scheme of assignments or al- 


3. Petitioner also mentions another paragraph, 4 (b), involving Claim No. 1 but Claim No. 
1 is no longer in dispute. 
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locations of products manufactured to butterfat received is pro- 
vided by the regulations. Petitioner Valley does not contend that 
the regulations have not been followed or that the regulations are 
invalid. The only proposition advanced is that because Valley 
for some of the months apparently may have elected classification 
at its plant the cream must be Class III rather than Class II. To 
get Class III classification at Valley petitioner must show that 
the cream shipped to Paterson remained outside the New York 
metropolitan district and to do this Valley must show what hap- 
pened to the cream shipped to the Paterson plant. This it has not 
done and we must assume that the accounting rules and regula- 
tions for assignments, allocations, etc., have been followed and 
that some of the butterfat in cream received at Paterson from 
Valley was properly treated by the market administrator as “un- 
accounted for” butterfat. It is immaterial, therefore, whether Val- 


ley elected classification at its plant for some of the cream in- 
volved. 


We conclude that the action of the market administrator in 
assigning a Class II classification to the “unaccounted for” butter- 
fat in the cream shipped to the Paterson plant was in accordance 
with law. 


There remains petitioners’ plea for interest on the amounts al- 
legedly owing to petitioners. The order contains no provisions 
for the payment of interest on any sums refunded to handlers. 
For the reasons given in In re The Lawson Milk Company, 22 
A.D. 455 (1963), aff'd Lawson Milk Company v. Freeman, 358 
F.2d 647 (6th Cir. 1966), we do not believe that payment of in- 
terest is in order. At the oral argument herein and in a memoran- 
dum filed after the oral argument petitioners urge that the market 
administrator earned interest with the funds of petitioners, that 
such was not the case in Lawson and that, accordingly, Lawson 
is not applicable. The proffered proof consists of financial state- 
ments for the years 1963, 1964 and 1965 printed in “The Market 
Administrator’s Bulletin”. These, however, are headed “Adminis- 
tration Fund” and relate to the operation of the market admini- 
strator’s office. The interest referred to therein is not interest on 
producer-settlement fund money or reserves. 


ORDER 


The relief requested by the petition with respect to Claim No. 
2 is denied as is also the request for the payment of interest on 
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any refunds pursuant to Claim No. 1. The market administrator 
should recompute petitioners’ obligations under the order with 
respect to Claim No. 1 in accordance with the rulings of the hear- 
ing examiner. 


(No. 10,833) 


In re JERSI-GOLD DAIRY PRODUCTs COMPANY et al. AMA Docket 
No. M 98-1. Decided October 3, 1966. 


Dismissal—Consent of parties 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


In this proceeding under section 8c (15) (A) of the Agricultural 
Adjustment Act (1933), as reenacted and amended by the Agri- 
cultural Marketing Agreement Act of 1937 and subsequent amend- 
ments (7 U.S.C. 601 et seq.), petitioners requested, in effect, that 


the petition, as amended, filed herein be dismissed and respondent 


consents to such request. Accordingly, the petition, as amended, 
in this proceeding is hereby dismissed. 


COURT DECISION 


FRED A. BROWN AND JENNIE B. BROWN, d/b/a GEM DAIRY vw. 
UNITED STATES AND ORVILLE L. FREEMAN, Secretary of Agri- 


culture. UNITED STATES v. FRED A. BROWN AND JENNIE B. 
BROWN, d/b/a GEM DAIRY. Decided October 27, 1966. 
UNITED STATES COURT OF APPEALS 
TENTH CIRCUIT 
Before PICKETT and HICKEY, Circuit Judges, and CHRISTENSEN, 
United States District Judge. 


PICKETT, Circuit Judge. 
On November 1, 1961, the Secretary of Agriculture, acting pur- 


suant to the provisions of the Agricultural Marketing Agreement 


Act of 1937, 7 U.S.C. §601, et seq., promulgated Milk Marketing 
Order No. 137 for the Eastern Colorado Marketing Area, 7 C.F.R. 
1137.1, et seq. The purpose of the Order was to equalize and stabi- 
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lize the price to be paid for milk produced within the area, regard- 
less of the use of the milk by the purchasers, or “handlers.” As 
all handlers within the terms of the Order were required to pay 
a minimum price for purchased milk, the Secretary, in order to 
prevent inequities, was authorized to provide a means for equi- 
table adjustment of payments, whereby each handler would pay 
for the milk according to the use made thereof. (7 U.S.C. §608¢ 
(4)). The most workable method of equalizing the price was 
found to be a “producers-settlement fund.” A Market Admin- 
istrator, designated by the Secretary, was required to determine 
a “blend price’, taking into consideration the different uses of 
milk within the area. Milk sold for fluid consumption brought 
the highest price. A lesser value was established for the milk used 
in the manufacture of cottage cheese, powdered milk, butter, ice 
cream and other manufactured milk products. All handlers paid 


the milk producers the blend price for milk, regardless of its use. 
Those handlers whose use of milk called for a price above the fixed 
blend price were required to contribute to the producer-settlement 
fund accordingly. Those whose use resulted in a price below the 


blend price were paid the difference from the fund.! The reliance 


1. In an early case after the constitutionality of the statute had been upheld, (United States 
v. Rock Royal Co-op., 3807 U.S. 533, rehearing denied 308 U.S. 631; H. P. Hood & Sons v. 
United States, 307 U.S. 588), Judge Magruder described the method of equalizing and stabil- 
izing the price of milk through an order similar to the one under consideration here, as follows: 
“Article III of the Order sets up classifications of milk according to the use to which it is put, 
because such use primarily determines the market value of the milk. Class I embraces fluid 
milk disposed of for consumption in that form as an article of diet. Class II embraces milk 
disposed of for non-fluid purposes, such as the manufacture of butter or ice cream. Article 
IV establishes minimum prices to be paid by handlers of Class I and Class II milk, respec- 
tively. While in the net result these prices are paid by handlers for the milk that they buy 
and dispose of, the individual producers do not receive payment on this basis. The Order 
creates a market-wide pool as an equalization device under which the individual producer is 
paid a uniform composite price for the milk which he sells, based upon the use made of all 
the milk sold in the Greater Boston Marketing Area. A Market Administrator computes for 
each delivery period the use value of the milk sold or used by each handler, multiplying the 
quantity of such milk in each class by the applicable class price and adding together the two 
sums (Art. VII, Sec. 1). Then the administrator combines into one grand total the respective 
values of the milk sold or used by each handler, and after adjustments for various differentials 
the adjusted total is divided by the total quantity of milk. The result is a ‘blended’ or uniform 
price which all producers are to receive for milk delivered by them during the period, regard- 
less of the use to which any particular milk is devoted. 

The blended price is less than the Class I price and more than the Class II price as fixed by 
Article IV of the Order. A handler who has more than the market average of Class II milk 
sales during a particular delivery period will have to pay to his producers at the blended price 
an amount greater than the total amount charged to him as the use value of the milk he has 


received from producers during that period. Such a handler will therefore be credited with 


the difference in his producer settlement account on the books of the Market Administrator 


and becomes entitled to receive from the Administrator an equalization payment out of the 
pool. On the other hand, a handler who has more than the market average of Class I fluid 
milk sales during the same delivery period will pay to his producers at the blended price an 
amount less than the total amount charged to him as the use value of the milk he has re- 
ceived from producers during the period. Such handler will therefore be debited with the 
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of the industry upon this fund makes prompt payments into it 
imperative. United States v. Ruzicka, 329 U.S. 287. The theory of 
the Order is that all milk produced in the area, not specifically 
exempt, is considered to be in a “pool” from which handlers draw 
for varied uses. In final settlement, the cost of milk to handlers 
depends upon its use. In this arrangement, the price difference 
according to use is the essence of the plan to stabilize prices to 
producers within a designated area through a uniform minimum 
price. 


The appellants, Fred A. Brown and Jennie B. Brown, d/b/a 
Gem Dairy in Denver, Colorado, were distributors of milk for 


fluid consumption within the area, and, claiming that they were 
not “handlers” as defined by the Order, refused to comply there- 


with. The United States sought a mandatory injunction to en- 


force compliance with the Order. The matter was held in abey- 
ance pending an administrative appeal to the Secretary of Agri- 
culture from the Market Administrator’s determination that Gem 
was a “handler”, and therefore subject to the provisions of the 
Order. The Secretary, acting through his Judicial Officer, entered 


an order adverse to Gem. Gem thereupon instituted an action for 
review in the United States District Court for the District of 


Colorado, 7 U.S.C. §608 (c) (15), and the cases were consolidated 


for trial. Judgment was entered for the amount of delinquent 
payments due the stabilization fund, but injunctive relief was 
denied. Gem appealed from the judgment, and the United States 


appealed from the refusal to grant the injunctive relief prayed 
for. We shall dispose of both cases in one opinion. 


Throughout the proceedings, Gem has maintained that it is a 
“producer-handler” of milk and therefore exempt from the re- 


quirements of the Order.? We agree with the Secretary of Agri- 


difference im his producer settlement account, and is required by Article VIII, Section 1, of 
the Order to pay this amount into the pool. Omitting refinements, the debits and credits in 
the pool should normally balance out in each delivery period. 


This market-wide equalization pool is the core of the regulatory schemé set up by Order 
No. 4 as amended.” Green Valley Creamery v. United States, 1 Cir., 108 F.2d 3842, 343-344. 
See, also, United States v. Ruzicka, 329 U.S. 287. 


2. The Order defines “‘producer-handler” as follows: 


« ‘Producer-handler’ means any person who operates a dairy farm and a milk processing 
plant which distributes fluid milk products on routes in the marketing area and who receives 
no fluid milk products during the month from dairy farmers or any other source except by 
transfer from a pool plant. Such person must provide proof satisfactory to the market ad- 
ministrator that the care and management of all the dairy animals and other resources 
necessary to produce the entire volume of fluid milk products (excluding transfers from pool 
plants) and the operation of the processing and distribution business is the personal enter- 
prise of and at the personal risk of such person.” 7 C.F.R. § 1797.11. 
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culture and the trial court that this contention is not sustained 
by the record. Prior to notice that Milk Marketing Order 137 
would be proposed, Gem was purchasing all of its milk from six 
farmer-producers in the Denver area for the purpose of process- 
ing and delivering in fluid form to its customers. After the Order 
had been proposed and a hearing held thereon, Gem entered into 
contracts with all of these producers, whereby, for the sum of 
$15.00 per animal, a 1/10th interest was acquired in all of the 
dairy cattle from which the milk was produced. The contracts 
also provided that Gem was the owner of all milk produced from 
these cows, for which it was required to pay the current milk 
price. With few exceptions, the current price was the “blend 
price” as established by the Market Administrator. Gem assumed 
no control over the management or care of the dairy cows, and 


the $15.00 payment was to be returned if any of the animals were 
sold, regardless of the sale price. Either party was free to dis- 
continue this arrangement by giving 30 days notice, in which 
event the $15.00 per head was to be returned to Gem. It is clear 
that Gem was not operating the dairy farms in question, nor was 
the care and management of the dairy animals part of its enter- 
prise. The contracts brought about no change whatsoever in 
Gem’s method of doing business, and excepting the $15.00 pay- 
ment, no additional obligations were incurred.*® As between the 
parties, the district court decision does not affect the validity of 
these contracts; it merely holds that they are not effective to class- 
ify Gem a “producer-handler” as defined in the Order. 


3. The language used by the district court appears appropriate when it referred to the con- 
tract as follows: 

“The contracts which have been mentioned seem at best to be a transparent effort to avoid 
the effect of the milk order, and it cannot be said that it was as a matter of law successful. 
The payment by the plaintiffs to the ‘sellers’ was more like a deposit to ensure their milk 
supply than the payment of a price for a percentage interest. This is particularly true in 
view of the fact that the $15.00 amount was always returnable in the event of sale or termi- 
nation of the contract. There was much other evidence adduced at the hearing which renders 
questionable the plaintiffs’ contention that they are owners of the cows, but this need not be 
specifically mentioned since the evidence to support the finding and conclusions of the judicial 
officer is substantial. ' 


This case is somewhat similar to the fact situation which appeared in United States v. Elm 
Spring Farm, (D.C. Mass., 1941), 38 F. Supp. 508, 127 F.2d 920. There a corporate ‘handler’ 
of milk formed a cooperative association which took title to the dairy cattle of the producers 
giving mortgages and stocks. However, there was no substantial change in the manner of con- 
ducting the business or performance of the function as it existed prior to the alleged trans- 
fer. The court refused to recognize that the cooperative was a producer, saying: 


‘Where the handler’s business remains the same, where its method of doing business remains 
the same, and where the distribution of milk handled by it remains the same, to effect a 
transition from a handler to a producer requires something more than the passage of a few 


legal papers and the redesignation of the persons from whom they procure the milk.’ 388 
F.Supp. at 611.” 
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Gem argues that it was denied constitutional due process when 
the Market Administrator determined without a hearing that it 
was a “handler” within the meaning of the Order. The Act pro- 
vides, however, that a handler is entitled to a hearing before the 
Secretary after the Market Administrator’s decision is made. It 
is sufficient to satisfy the demands of due process if a hearing is 
provided for before a final order becomes effective. Lichter v. 
United States, 334 U.S. 742; Opp Cotton Mills v. Administrator, 
312 U.S. 126. In United States v. Rozicka, supra, the court refers 
to the safeguards provided by opportunity for administrative and 
judicial consideration of a handler’s grievances. We are satisfied 
that there was no lack of due process in the classification of Gem 
as a handler. 


The administrative hearings were held before an Examiner, 
and the final order made by a Judicial Officer of the Department 
of Agriculture. Gem contends that the determination is void be- 
cause it was not made by the Secretary, and that the powers of 
the Secretary could not properly be delegated to the Judicial 
Officer. No contention is made that the Secretary of Agriculture 
did not designate the Judicial Officer to act in this case by appro- 
priate order. See, 10 F.R. 138769; 27 F.R. 8288. Rather, it is 
argued, that only the Secretary has the power to review objections 
to specific rulings in proceedings such as under consideration here. 
The provisions of 5 U.S.C. §516a, b, and c, however, authorize 
the Secretary of Agriculture to delegate to the Judicial Officer 
authority to perform those regulatory functions which were un- 
dertaken in this proceeding. See, Central Fruit & Vegetable Co. 
v. Crane, 9 Cir., 198 F.2d 808, cert. denied 344 U.S. 921; Denver 
Stock Yard v. Livestock Ass’n, 356 U.S. 282; Ideal Farms, Inc. 
v. Benson, 3 Cir., 288 F.2d 608, cert. denied 372 U.S. 965; Wilson 
& Co. v. Benson, 7 Cir., 286 F.2d 891. 


In the administrative proceedings, it was found that Gem was 
delinquent in its payments into the stabilization fund in the 
amount of $13,066.39 as of the date of the hearing. The trial 
court entered judgment against Gem for that amount. It is urged 
that the judgment is void because the court relied entirely upon 
the record in the administrative proceedings and that there was no 
evidence in the record from which the amount of the judgment 
could be computed. We think the evidence in the administrative 
proceedings and before the trial court was sufficient to sustain 
the finding as to the amount due. Although Gem refused to make 
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payments into the stabilization fund as required by the Order, it 
did submit to the Market Administrator the required reports 
which showed the amount of milk handled by it and the uses for 
which it was sold. Gem was furnished monthly bulletins as to 
the blend price to be paid for the milk and the value of the milk 
received by it. The determination of Gem’s obligation to the sta- 
bilization fund was a matter of mathematical computation. At 
the administrative hearing, the Market Administrator fully ex- 
plained the manner by which the amounts due from Gem were 
determined. In addition, when the matter came before the dis- 
trict court, the Market Administrator, at the request of the court, 
furnished an affidavit which explained in detail how these charges 
were computed. When Gem objected to the procedure for the de- 
termination of the amount due, the court suggested that the part- 
ies confer for the purpose of satisfying Gem as to how the Admin- 
istrator had computed the amount of the delinquency. At a later 
hearing, the court observed: 


“The Court: So, my disposition would be to direct the entry 
of judgment for all those contributions that had accumulated 
up to that point, it appearing that the method employed is in 
accordance with the regulations, and that the calculations are 
not improper. 


Mr. Creamer has very candidly stated to the Court that the 
accountant has not found any impropriety in these calcula- 
tions. This I appreciate. In view of that, it seems to me that 
we have found the truth to the extent that we are going to.” 


We perceive no judicial error in the determination of the amount 
due. 


As to the right of the Secretary to a mandatory injunction re- 
quiring compliance with the Order, we think that the district 
court, upon finding that Gem was in continuous violation of the 
Order, was required to grant the relief sought. 7 U.S.C. §608a (6) 
provides: 


“The several district courts of the United States are vested 
with jurisdiction specifically to enforce, and to prevent and 
restrain any person from violating any order, regulation, or 
agreement, heretofore or hereafter made or issued pursuant 
to this chapter, in any proceeding now pending or hereafter 
brought in said courts.” 
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The Act authorizes a handler to challenge, in administrative pro- 
ceedings, an order which is “not in accordance with the law.” 7 
U.S.C. §608c (15) (a). The jurisdiction of district courts are limit- 
ed to a determination of whether the ruling of the Secretary in 
the administrative proceedings is “in accordance with law.” 7 
U.S.C. §608c (15) (B). If the order is found to be in accordance 
with law, the district court is “vested with jurisdiction specifically 
to enforce.” As said in United States v. Ruzicka, supra, at 292: 


“Sections 8a(6) and 8c(15) thus form a complementary pro- 
cedural scheme. Contrariwise, it would make for disharmony 
to extrapolate from these provisions of the statute the right 
to consider independently, in a proceeding by the Government 
for the enforcement of the Secretary’s order, questions for 
which Congress explicitly furnished the handler an expert 
forum for contest with ultimate review by a district court. 


The situation before us indicates how disruptive it would 
be to allow issues that may properly come before a district 
court in a proceeding under §8c(15) to be open for indepen- 
dent adjudication in a suit for enforcement under §8a(6). 
After a presumably careful study by those technically equip- 


ped, a program was devised for the dairy farmers in one of 
the large areas of the country. The success of the operation 
of such Congressionally authorized milk control must depend 
on the efficiency of its administration. Promptness of com- 
pliance by those subject to the scheme is the presupposition 
of Order No. 41. Thus, definite monthly deadlines are fixed 
by the Order for every step in the program.” 


The success of the plan of the Order depends upon the prompt 
compliance of those subject to its provisions, including prompt 
payment of the financial obligations. Gem has never made any 
payments into the stabilization fund, and, without enforcement 
relief, the Secretary can only sue periodically to recover delin- 
quent payments, thereby disrupting the entire plan. We think the 
statute clearly contemplates that the Secretary is entitled to an 
injunction commanding compliance with the Order by one who 
has been in continuous violation.t United States v. Turner Dairy 


4, The case is no longer in the situation as when it was previously before this court. Gem 
has since been found to be in continuous violation of the Order. See, United States v. Brown, 
10 Cir., 381 F.2d 362. 
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Co., 7 Cir., 162 F.2d 425, cert. denied 332 U.S. 836; United States 
v. Yadkin Valley Dairy Cooperative, Inc., U.S.D.C., N.C., M.D., 
209 F.Supp. 634, aff’d 315 F.2d 867. 


The judgment is AFFIRMED, except the denial of injunctive 
relief. The case is REMANDED with instructions to grant the 
injunction prayed for. 
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Commodity Exchange Act 


Kay, Harry (also known as Aaron D. Schlecter), and 
Harry Kay & ASSOCIATES, INC. CEA Docket No. 
117. Customers’ funds—Cheating and defrauding 
— Bucketing — Records requirements — Denial of 
trading privileges of Harry Kay—Default 


(No. 10,834) 


In re HARRY KAy (also known as Aaron D. Schlecter), AND HARRY 
KAY & ASSOCIATES, INC. CEA Docket No. 117. Decided Oc- 
tober 4, 1966. 


Customers’ funds—Cheating and defrauding—Bucketing—Records 
requirements—Denial of trading privileges of Harry Kay—Default 


The activities of the individual respondent in cheating, defrauding and de- 
ceiving customers, reporting to customers transactions that were ficti- 
tious, commingling and undersegregating customers’ funds and in failing 
to keep required records are violations of the act and the regulations 


for which his trading privileges on the contract markets are denied for 
a period of 5 years. 


Mr. Earl L. Saunders for Commodity Exchange Authority. 
Mr. Benj. M. Holstein, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. 1 et seq.), instituted by a complaint filed 
February 26, 1964, by an Assistant Secretary of Agriculture. The 
respondents are Harry Kay and Associates, Inc., a Nevada cor- 
poration which was registered as a futures commission merchant 
at the time of the transactions set forth in the complaint, and 
Harry Kay, also known as Aaron D. Schlecter, an individual who 
allegedly managed and conducted the business of the corporation. 
Respondents are charged with cheating, defrauding and deceiving 
their customers, making false reports and confirming fictitious 
trades to customers, “bucketing” customers’ orders, improper use 
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and handling of customers’ funds, including failure to segregate 
and keep records with respect to such funds, and failure to keep 
required books and records of futures transactions, in violation 
of various sections of the act and the regulations issued there- 
under. A copy of the complaint was served upon the corporate 
respondent, and on July 8, 1964, no answer having been filed, a 
default order was issued terminating the proceeding against the 
corporation. Jn re Harry Kay (also known as Aaron D. Schlecter), 
and Harry Kay and Associates, Inc., 23 A.D. 743. 


At the time of the order against the corporation, service of the 
complaint had not been made on the individual respondent. On 
June 16, 1966, the individual respondent was served with a copy 
of the complaint. On July 27, 1966, Harry Kay was again served 
with a copy of the complaint together with a copy of the referee’s 
order rescheduling the hearing for October 6, 1966. At the same 
time, this respondent was notified in writing that an answer to 
the complaint was due within 20 days of its receipt and that, in 
accordance with the rules of practice, failure to answer would 
constitute an admission of the facts alleged and failure to request 
a hearing would constitute a waiver of hearing. Respondent Harry 
Kay has not answered the complaint nor has he requested a hear- 
ing. The matter was referred to Benj. M. Holstein, Hearing Ex- 
aminer, Office of Hearing Examiners, United States Department 
of Agriculture, for the preparation of a report without further 
investigation or hearing, as provided by the rules of practice (17 
CFR 0.9 (c)). On August 19, 1966, the hearing examiner filed a 
report recommending that Harry Kay be found to have violated 
the act substantially as charged and that an order be issued direct- 
ing all contract markets to refuse all trading privileges to him 
for a period of five years. No exceptions to the hearing examiner’s 
report were filed. 


FINDINGS OF FACT 


1. Respondent Harry Kay (also known as Aaron D. Schlecter) 
is an individual who at all times material herein was a member 
of the Board of Trade of the City of Chicago, hereinafter referred 
to as the Chicago Board of Trade. 


2. Respondent Harry Kay and Associates, Inc., a Nevada cor- 
poration, was at all times material herein a registered futures 
commission merchant under the act. At all such times, respond- 
ent Harry Kay was in complete control of said corporation, initi- 
ated and carried out the acts, dealings and transactions of the 
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corporation, and used the corporation as an instrument to con- 
duct his own business. 


3. The Chicago Board of Trade, the Chicago Mercantile Ex- 
change, and the New York Mercantile Exchange were at all times 
material herein duly designated contract markets under the act. 


4. During the period from November 16, 1962, through May 9, 
1963, respondents converted to their own use funds amounting to 
approximately $60,000, which consisted of funds received by them 
from their customers in connection with orders to make trans- 
actions in commodities for future delivery, and funds accruing 
to such customers in connection with dealings in commodity fu- 
tures. 


5. As a result of the conversion of funds described in Finding 
of Fact 4, respondents were undersegregated in the amount of 
approximately $60,000 on May 9, 1963, that is, the total amount 
of customers’ funds held in segregation was insufficient by the 
aforesaid sum to pay off all credits and equities due to such cus- 
tomers. 


6. During the period November 16, 1962, through May 8, 1963, 


respondents accepted 71 orders from 23 different customers for 
the execution of transactions in commodity futures on the Chicago 
Board of Trade, the Chicago Mercantile Exchange, and the New 
York Mercantile Exchange, and in connection therewith falsely 
reported to such customers that transactions in commodity futures 
had been executed on said markets for such customers’ accounts, 
whereas no such transactions had been executed. 


7. During the period February 18 through May 7, 1963, re- 
spondents made purchases and sales of commodity futures on the 
Chicago Board of Trade and on the Chicago Mercantile Exchange 
for the use and benefit of said respondents, and placed 81 of such 
trades in their customers’ accounts carried by clearing members, 
commingling the open contract positions and financial results of 
such trades with the open contract positions and financial results 
of the transactions of respondents’ customers. 


8. During the period November 16, 1962, through May 9, 1963, 
respondents did not make a daily computation nor maintain a 
permanent record of the amount of customers’ money required to 
be held in segregated account, nor prepare nor maintain full, com- 
plete, and systematic records of all commodity futures transac- 
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tions made through them on or subject to the rules of contract 
markets. 


9. The futures transactions described in the Findings of Fact 
were capable of being used for hedging transactions in interstate 
commerce, or determining the price basis of transactions in inter- 
state commerce, or for delivering commodities sold, shipped or 
received in interstate commerce. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 4 and 6, 
respondent Harry Kay willfully violated section 4b of the act (7 
U.S.C. 6b), which makes it unlawful for any member of a contract 
market, in connection with any order to make or the making of 
any transaction in commodity futures on behalf of any person, 
to cheat, defraud, or deceive such person, or to bucket any order 
received from such person. 


Section 4d (2) of the act (7 U.S.C. 6d (2)) requires each 
futures commission merchant to treat and deal with the funds of 
a customer “as belonging to such customer” and to account sepa- 


rately therefor, and prohibits the commingling of such funds with 
funds of the futures commission merchant, or the use of such 
funds to margin or guarantee the trades or secure the credit of 
any person other than the customer for whom held. The regula- 
tions under this provision require each futures commission mer- 
chant to segregate such funds (17 CFR 1.20) and spell out addi- 
tional details concerning the care and use thereof and the records 
to be kept in connection therewith (17 CFR 1.21, 1.22, and 1.32). 
The undersegregation and commingling described in Findings of 
Fact 5 and 7, and the lack of required records described in Finding 
of Fact 8, constitute violations of this provision of the act and of 
the regulations issued thereunder. The failure to keep necessary 
books and records of all futures transactions, described in Find- 
ing of Fact 8, also constitutes a violation of the record-keeping 
requirements under section 4g of the act (7 U.S.C. 6g) and section 
1.35 of the regulations issued thereunder (17 CFR 1.35). 


The nature and scope of the violations by respondent Harry 
Kay indicate a willful and flagrant disregard of the act and justify 
a substantial sanction. Complainant and the hearing examiner 
recommended that respondent Harry Kay be denied all trading 
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privileges for a period of five years. It is concluded that this 
recommendation should be adopted. 


ORDER 


Effective November 1, 1966, all contract markets shall refuse 
all trading privileges to respondent Harry Kay for a period of 
five years, such refusal to apply to all trading done and positions 
held by said respondent directly or indirectly, whether for his own 
account or for the accounts of other persons. 


A copy of this decision and order shall be served upon respond- 
ent Harry Kay and on each contract market. 
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WENZL, GLEN, d/b/a WENZL CATTLE Co. P&S Docket 





No. 3560. Suspension terminated ..........................0::ccccccceeee 


WILSON, N. E. v. CoRN BELT LIVESTOCK & COMMISSION 
Company. P&S Docket No. 3652. Stockyard services 


—Duty of market agency—Damages ....................:0000ccceceeees 


ZELDA, FRANK. P&S Docket No. 3729. Checks—Failure 
to pay when due — Insolvency — Suspension of 
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ADDENDUM* 


MINCH’Ss WHOLESALE Meats, INC. P&S Docket No. 
2405. Packer—Selling on an agency basis dressed 
meat from livestock consigned for slaughter—Ac- 
counting—Records—Cease and desist—Consent ...... 


COURT DECISIONS 


SAFEWAY STORES, INC. v. FREEMAN. THE GREAT 
ATLANTIC & PaciFric TEA COMPANY, INC. v. FREE- 
MAN. D.C. Cir. Oct. 6, 1966. Affirms District Court 
District of Columbia summary judgment in favor 


of Secretary. Reporting requirements—Packers ......... 


(No. 10,835) 


In re W. 1. BOWMAN, d/b/a CAPITAL STOCK YARDS, CAMDEN STOCK 
YARDS, AND TRI-COUNTY STOCK YARDS. P&S Docket No. 2856. 


Decided October 4, 1966. 


Stay order vacated—Suspension effective November 1, 1966 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER VACATING STAY ORDER 
4 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 


seq.), an order was issued September 14, 1964, in part, suspending 
respondent as a registrant under the act for a period of 30 days 


*This order was not reported when issued. 
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and thereafter until he is no longer insolvent. The order of Sep- 
tember 14, 1964, was appealed by respondent to the United States 
Court of Appeals for the Fifth Circuit and on October 23, 1964, 
the suspension of respondent as a registrant under the act in the 
order of September 14, 1964, was stayed pending the outcome of 
respondent’s appeal. On July 1, 1966, the Court, in effect, affirmed 
the order of September 14, 1964. Accordingly, the stay order of 
October 23, 1964, is hereby vacated and the suspension of respond- 
ent as a registrant under the act for a period of 30 days and there- 
after until he is no longer insolvent contained in the order of 
September 14, 1964, shall be effective November 1, 1966. 


(No. 10,836) 


In re MIKE LINN TYPER, d/b/a YUMA LIVESTOCK EXCHANGE. 
P&S Docket No. 3728. Decided October 4, 1966. 


Market agency and dealer—Violations—Insolvency—Suspension of 
registration—Consent 


Respondent is ordered to cease and desist from failing to pay when due for 
livestock purchased, issuing insufficient funds checks in payment of such 
livestock, engaging in business under the act without being bonded 
therefor, failing to charge in accordance with rate schedule, permitting 
employees to purchase consigned livestock, issuing untrue or incomplete 
accounts of sale and failing to remit shippers’ proceeds when due, is 
ordered to establish a separate bank account for shippers’ proceeds and 
to keep records that fully disclose all transactions in his business under 


the act and is suspended as a registrant for a period of 90 days and 
thereafter until no longer insolvent. 


Mr. Robert R. Kimmel for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under Title III of the Packers 
and Stockyards Act, 1921, as amended (7 U.S.C. § 181 et seq.), 
hereinafter referred to as the Act, instituted by a complaint filed 
on August 19, 1966, by the Director, Packers and Stockyards Di- 
vision, Consumer and Marketing Service, United States Depart- 
ment of Agriculture,-charging respondent with violations of the 
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Act and the regulations issued thereunder (9 CFR, Part 201), 


hereinafter referred to as the regulations. 


Respondent filed an answer in which he admits the jurisdic- 
tional allegations of the complaint, neither admits nor denies the 
remaining allegations, waives oral hearing and the Examiner’s 
report, and consents to the issuance of a specified order, with 
findings of fact and conclusions, for the purpose of this proceeding 
only, based upon the allegations set forth in the complaint. Com- 


plainant has recommended that the order consented to by respond- 
ent be issued. 


FINDINGS OF FACT 


’ 
1. Mike Linn Typer, hereinafter referred to as the respondent, 
is an individual doing business as Yuma Livestock Exchange with 


his office and principal place of business located at Araby Road, 
Yuma, Arizona 85364. 


2. Respondent, at all times material herein: 


(A) Engaged in the business of conducting and operating 


the Yuma Livestock Exchange, a posted stockyard under the Act, 
hereinafter referred to as the stockyard; 


(B) Engaged in the business of selling livestock on a com- 
mission basis at the stockyard, and buying and selling livestock 
in commerce for his own account; and 

(C) Has been registered with the Secretary of Agriculture 
as a market agency to sell livestock in commerce. 

3. Respondent’s current liabilities exceed his current assets. 
As of April 8, 1966, respondent had current liabilities totalling 
$33,686.96 and current assets totalling $1,600.00, resulting in an 
excess of current liabilities over current assets of $32,086.96. 

4. Respondent, since March 11, 1965, in connection with his 
business as a market agency, has failed and refused to deposit 
the gross proceeds received from the sale of livestock handled 


on a commission or agency basis in a separate bank account des- 
ignated as “‘Custodial Account for Shippets’ Proceeds’’, or by a 
similar identifying designation. 


5. Respondent, at the stockyard, during the period from October 
21, 1965, through January 8, 1966, sold 225 head of consigned 


livestock for the accounts of 22 different consignors and failed to 
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pay such consignors the net proceeds from the sales, amounting 
to $20,589.42. 


6. Respondent, during the period from April 5, 1965, through 
January 8, 1966, regularly engaged in the business of buying live- 
stock for his own account as a dealer without filing and maintain- 


ing a reasonable surety bond, or its equivalent, as required under 
the Act and the regulations. During said period respondent pur- 


chased $297,066.22 worth of livestock from Capitol Cattle Com- 
pany, Brawley, California, $10,048.14 worth of livestock from 
Capitol Cattle Company, Austin, Texas, and $35,736.41 worth of 
livestock from Huffman Cattle Company, Houston, Texas. 


7. Respondent, in connection with his purchases of livestock 
from the Huffman Cattle Company, Houston, Texas, referred to in 
Finding of Fact 6 herein, on December 16, 1965, and January 11, 
1966, issued checks amounting to $16,959.25 in purported payment 
for 177 head of such livestock and said checks were returned un- 
paid by the bank upon which they were drawn because respond- 
ent did not have sufficient funds on deposit in the account upon 


which such checks were drawn. As of July 25, 1966, respondent 


had failed to pay the full purchase price of 104 head of said 177 
head of livestock, amounting to $9,593.05. 


8. Respondent, since March 11, 1965, in connection with his 


business as a market agency, issued to livestock consignors ac- 


counts of sale which, in each and every case, failed to disclose the 
names of the purchasers of livestock. 


9. Respondent, during the period from November 24, 1965, 
through January 8, 1966, in connection with his business as a 
market agency at the stockyard, failed to charge to and collect 
from the consignors or sellers of livestock the correct amount of 
the commission charges specified in respondent’s rate schedule in 


effect during said period. In ten different transactions during 
said period respondent undercharged commissions by amounts 
ranging from six cents to $5.11, and in five different transactions 


he overcharged commissions by amounts ranging from 14 cents 
to $6.00. 


10. Respondent, in connection with his business as a market 
agency at the stockyard, permitted Eddie Lambert, an individual 


employed by respondent to act as an auctioneer at the stockyard, 
to purchase a total of 146 head of consigned livestock during seven 
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different sales conducted by respondent during the period from 
June 24, 1965, through January 6, 1966. 


11. Respondent, since March 11, 1965, in connection with his 
business as a market agency and dealer, has failed to keep ac- 


counts, records, and memoranda to fully and correctly disclose 


all transactions involved in his business, in that respondent has 


failed to keep a general ledger or books of original entry to fully 
and correctly disclose his assets, liabilities, income, expenses and 
net worth or capital. 


12. Respondent, by reason of the facts set forth in Findings of 


Fact 3, 5, and 7 herein, since December 16, 1965, engaged in the 
business of a market agency and dealer notwithstanding the facts 
that he was unable to meet his financial obligations as they came 


due in the normal course of business and his current liabilities 
exceeded his current assets. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3, 5, and 7 
herein, respondent’s financial condition does not meet the require- 
ments of the Act (7 U.S.C. § 204). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has willfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. §§ 208, 213(a)) and sections 201.40, 201.41, and 
201.42 of the regulations (9 CFR 201.40, 201.41, 201.42). 


By reason of the facts set forth in Findings of Fact 5 and 8 
herein, respondent has willfully violated sections 307 and 312 (a) 
of the Act (7 U.S.C. §§ 208, 213(a)) and section 201.43(a) of the 
regulations (9 CFR 201.48(a)). 


By reason of the facts set forth in Finding of Fact 6 herein, 
respondent has willfully violated section 312(a) of the Act (7 
U.S.C. § 213(a)) and section 201.29 of the regulations (9 CFR 
201.29). ; 


By reason of the facts set forth in Finding of Fact 7 herein, 
respondent has willfully violated section 312(a) of the Act (7 
U.S.C. § 213(a)) and section 201.43(b) of-the regulations (9 
CFR 201.43 (b)). 


By reason of the facts set forth in Finding of Fact 9 herein, 
respondent has willfully violated sections 306 (f), 307, and 312(a) 
of the Act (7 U.S.C. §§ 207(f), 208, 213(a)). 
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By reason of the facts set forth in Finding of Fact 10 herein, 


respondent has willfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. §§ 208, 213(a)) and section 201.57 of the regula- 
tions (9 CFR 201.57). 


By reason of the facts set forth in Finding of Fact 11 herein, 
respondent has willfully violated section 401 of the Act (7 U.S.C. 
§ 221). 

By reason of the facts set forth in Finding of Fact 12 herein, 
respondent has willfully violated sections 307 and 812(a) of the 


Act (7 U.S.C. §§ 208, 213(a)). 


Inasmuch as respondent has consented to the issuance of the 
order contained herein, and complainant has recommended that 


such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: 


(1) Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


(2) Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit 
in the bank account upon which they are drawn to pay such 
checks. 


(3) Engaging in business in commerce in any capacity for 
which bonding is required under the Act and the regulations with- 
out filing and maintaining a reasonable bond or its equivalent, as 
required under the Act and the regulations. 


(4) Charging, demanding or collecting a greater or less or 
different compensation for stockyard services furnished by re- 
spondent at a posted stockyard than the rates and charges specified 
in the schedule of rates and charges filed with the Secretary of 
Agriculture and in effect at the time. 


(5) Permitting any person employed by respondent as an auc- 
tioneer in connection with public livestock sales, or any other per- 
son performing duties of comparable responsibility at such sales, 
to purchase consigned livestock for any purpose. 


(6) Issuing accounts of sale to livestock consignors which fail 
to show the full, true and correct name of the livestock purchaser. 
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(7) Failing to pay, when due, to livestock consignors the full 
net proceeds from the sale of their livestock. 


(8) Operating as a market agency or dealer in commerce while 
his current liabilities exceed his current assets. 


Respondent is hereby ordered and directed to: 


(1) Deposit the gross proceeds received from the sale of live- 
stock handled on a commission basis in a separate bank account 
designated as “Custodial Account for Shippers’ Proceeds”, or by 
a similar identifying designation. Such account shall be drawn 
upon only for the payment of the net proceeds due to the person 
or persons entitled thereto and the payment of sums due respond- 
ent as compensation for his services and for payment of lawful 
marketing charges. Respondent shall ‘make deposits in said ac- 
count of amounts equal to any proceeds receivable from the sale 
of consigned livestock that are not received by respondent from 
customers within three days of the sale of the livestock. The ac- 
count shall be kept in a manner that will clearly reflect the hand- 
ling of funds in compliance with section 201.42 of the regulations. 


(2) Respondent shall keep such accounts, records, and memo- 
randa as will fully and correctly disclose all transactions involved 
in his business in commerce, including (a) a general ledger of 
accounts showing assets, liabilities, income, expenses and net 
worth or capital; (b) a cash receipts journal; (c) a cash dis- 
bursements journal; and (d) an accounts receivable journal. 


Respondent is hereby suspended as a registrant under the Act 
for a period of ninety (90) days and thereafter until such time 
as he demonstrates that he is no longer insolvent. At the request 
of respondent, when he makes such a showing after the expiration 
of said ninety (90) day period, a supplemental order will be issued 
terminating the suspension. 


This order shall become effective on the sixth day after service 
upon respondent and copies hereof shall be served upon the 
parties. 
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(No. 10,837) 


In re KANE LIVESTOCK SALES, INC., AND EUGENE E. DE YOUNG, 
d/b/a DE YOUNG TRANSPORTATION. P&S Docket No. 3717. 
Decided October 7, 1966. 


Market agency—Dealer—Misrepresentation—Falsifying records— 
Suspension of registration of Kane Livestock Sales, Inc.—Consent 


Respondent Kane Livestock Sales, Inc. is ordered to cease and desist from 
assisting any person to conceal facts regarding the handling and dis- 
position of livestock, falsifying records in connection therewith, making 
charge for services not rendered and issuing unauthorized checks on 
shippers’ proceeds account and is suspended as a registrant for a period 
of 15 days. 


Mr. Robert R. Kimmel for complainant. 
Schwemer & Schwemer, of Milwaukee, Wis., for respondent Kane Live- 
stock Sales, Inc. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under Title III of the Packers 
and Stockyards Act, 1921, as amended (7 U.S.C. § 181 et seq.), 
hereinafter referred to as the Act, instituted by a complaint filed 
on August 5, 1966, by the Director, Packers and Stockyards Di- 
vision, Consumer and Marketing Service, United States Depart- 


ment of Agriculture, charging respondents with violations of the 
Act. 


Respondent Kane Livestock Sales, Inc. filed an answer in which 
it admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the Examiner’s report, and consents to the issuance of a speci- 
fied order, with findings of fact and conclusions, for the purpose 
of this proceeding only, based upon the allegations set forth in the 
complaint. Complainant has recommended that the order con- 
sented to by respondent Kane Livestock Sales, Inc. be issued. 


Respondent Eugene E. De Young has filed an answer in which 
he admits the jurisdictional allegations of the complaint, appar- 
ently denies the substantive allegations of the complaint, and does 
not consent to the issuance of a specified order. The proceeding 
as to respondent Eugene E. De Young will apparently be scheduled 
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for oral hearing as requested by complainant in the complaint. 
Consequently, nothing herein shall be deemed to be applicable to 
respondent De Young. 








FINDINGS OF FACT 






1. Kane Livestock Sales, Inc., hereinafter referred to as re- 
spondent Kane, is a corporation with its office and place of busi- 
ness located at 104 South Muskego Avenue, Milwaukee, Wisconsin 
53233. 


2. Respondent Kane is, and at all times material herein was, 
registered with the Secretary of Agriculture (a) as a market 
agency to sell livestock on a commission basis at the Milwaukee 
Stock Yards, Milwaukee, Wisconsin, a posted stockyard subject 
to the provisions of the Act, and (b) as a dealer to sell and buy 
livestock in commerce for its own account. 










3. Respondent Kane is, and at all times material herein was, 


engaged in the business of selling livestock as a market agency 
at the Milwaukee Stock Yards, and of buying and selling livestock 
in commerce as a dealer. 







4. Respondent Kane and a dealer-trucker, in 1965, pursuant to 
an agreement, arrangement, or understanding between them, en- 
gaged in an unfair and deceptive practice or scheme to conceal 
the fact that the dealer-trucker was selling, in the country, calves 
that had been delivered to him for shipment and consignment to 
the Milwaukee Stock Yards, Milwaukee, Wisconsin. In carrying 
out such unfair and deceptive practice or scheme, respondent Kane 


and the dealer-trucker, on or about the dates and in the 19 trans- 
actions set forth in paragraph III of the complaint, after the 


dealer-trucker had sold or otherwise disposed of his shippers’ 
calves in the country: 














(a) prepared and made a part of respondent Kane’s records, 
or caused to be prepared and made a part of respondent Kane’s 


records, (1) shipping manifests which falsely represented that 
such calves had been delivered to the Milwaukee Stock Yards and 
consigned to respondent Kane for sale on a commission basis, and 
(2) accounts of sale which falsely represented that such calves had 
been sold by respondent Kane on a commission basis to buyers at 


the Milwaukee Stock Yards; 


(b) issued, or caused to be issued, to the owner of such 
calves, accounts of sale which falsely represented that such calves 














= wa os 


ie 
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had been sold by respondent Kane on a commission basis to buyers 
at the Milwaukee Stock Yards; 


(c) assessed and collected from the owners of such calves, or 
caused to be assessed and collected from such owners, the selling, 
yardage, trucking, and insurance charges applicable to consign- 
ments of calves delivered to and sold on a commission basis at the 
Milwaukee Stock Yards; and 


(d) issued, or caused to be issued, to the owners of such 
calves and to the dealer-trucker, checks drawn upon respondent 
Kane’s custodial account for shippers’ proceeds and thereby used, 
or caused to be used, in the furtherance of the complained of un- 


fair or deceptive practice or scheme, the funds deposited in re- 
spondent Kane’s custodial account for shippers’ proceeds. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent Kane has willfully violated sections 307 and 312(a) 
of the Act (7 U.S.C. §§ 208, 213(a)). 


Inasmuch as respondent Kane has consented to the issuance 


of the order contained herein, and complainant has recommended 
that such order be issued, the order will be issued. 


ORDER 


Respondent Kane Livestock Sales, Inc., its officers, directors, 
agents, and employees, directly or through any corporate or other 
device, shall cease and desist from: 


(1) knowingly aiding or assisting any person to conceal the 
true facts regarding the handling or disposition in commerce of 
livestock ; 

(2) knowingly falsifying, or causing to be falsified, in whole 
or in part, shipping manifests, accounts of sale, or any other 


records covering or related to the purchase, sale, delivery, or hand- 
ling in commerce of livestock; 


(3) knowingly issuing, or causing to be issued, any account of 
sale, or any other record covering or related to the purchase, sale, 


delivery, or handling in commerce of livestock, which is false or 
incorrect in any respect whatsoever; 
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(4) making any charge for services not rendered ; 


(5) issuing checks drawn upon its custodial account for ship- 
pers’ proceeds for any purpose not authorized or approved under 
the provisions of section 201.42 of the regulations under the Act. 

Respondent Kane Livestock Sales, Inc., is hereby suspended as 


a registrant under the Act for a period of fifteen (15) days. 


This order shall become effective on October 21, 1966, and copies 
hereof shall be served upon the parties. 


(No. 10,838) 


In re EARL NEWMAN. P&S Docket No. 3739. Decided October 12, 
1966. 


Records—Bonding requirements—Insolvency—Suspension of registration— 
Consent 


Respondent is ordered to cease and desist from operating while insolvent and 
engaging in business under the act without being bonded, is ordered to 
keep records that fully disclose all transactions in his business under 


the act and is suspended as a registrant until he complies fully with the 
bonding requirements and demonstrates that he is no longer insolvent. 


Mr. Samuel J. Harris for complainant. 


Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed September 14, 1966, by the Director, Packers and Stockyards 
Division, Consumer and Marketing Service, United States Depart- 
ment of Agriculture, charging that respondent’s financial condi- 
tion fails to meet requirements of the Act (7 U.S.C. 204) and that 
respondent violated certain provisions of the Act and the regula- 
tions thereunder (9 CFR 201.1 et seq.). 


On September 26, 1966, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
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and the report of the Hearing Examiner, and consents to the is- 
suance of a specified order with findings of fact and conclusions 


based on the allegations of the complaint. Complainant has rec- 
ommended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Earl Newman, hereinafter referred to as the respond- 
ent, is an individual whose mailing address is Hawarden, Iowa. 


(b) Respondent at all times material herein was: (1) en- 
gaged in the business of buying and selling livestock in commerce 
for his own account; and (2) registered with the Secretary of 
Agriculture as a dealer to buy and sell livestock in commerce. 


2. Respondent’s current liabilities exceed his current assets. 
As of December 31, 1965, respondent had current liabilities total- 
ing $20,500.00 and current assets totaling $4,000.00, resulting in 
an excess of current liabilities over current assets of $16,500.00. 
As of July 22, 1966, respondent had current liabilities totaling 
$28,250.00 and current assets totaling $4,395.00, resulting in an 
excess of current liabilities over current assets of $23,855.00. 


3. Respondent, during the period of January 2, 1966, through 
July 22, 1966, engaged in business as a dealer, buying and selling 
livestock in commerce for his own account, notwithstanding the 
fact that during such period respondent’s current liabilities ex- 
ceeded his current assets. 


4, The surety bond which respondent maintained to secure per- 
formance of his dealer obligations under the Act was terminated 
on April 17, 1966. Respondent was notified by certified mail on or 
about April 1, 1966 of such termination date and was informed 
that he would have to comply with the bonding requirements under 
the Act and the regulations if he continued to engage in business 
as a dealer in commerce after such termination date. Notwith- 
standing such notice, respondent has continued to engage in the 
business of a dealer buying and selling livestock in commerce for 
his own account, without filing and maintaining a reasonable bond 
or its equivalent, as required under the Act and the regulations. 


5. Respondent, during the period from on or about January 2, 
1966 through July 22, 1966, in connection with his livestock dealer 
operations under the Act, failed to keep accounts, records and 


memoranda which fully and correctly disclosed all transactions 
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involved in his business. Respondent, during such period, failed 
to keep: (1) a general ledger of accounts showing assets, liabili- 
ties, income, expenses and capital or net worth; (2) copies of sale 
and purchase invoices; (3) copies of scale tickets; (4) periodic 
inventories of livestock; (5) a daily record of livestock bought 
and sold; and (6) monthly reconciliations of his bank account. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, it is con- 
cluded that respondent is insolvent within the meaning of the Act 
(7 U.S.C. 204), and by reason of the facts set forth in Findings 


of Fact 3, 4 and 5, it is concluded that respondent has wilfully 
violated sections 312(a), and 401 of the Act (7 U.S.C. 213(a) 
and 221) and sections 201.29, 201.30, 201.46 and 201.49 of the 
regulations (9 CFR 201.29, 201.80, 201.46 and 201.49). Inasmuch 
as respondent has consented to the issuance of the order set forth 
below and complainant has recommended that such order be is- 
sued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


(1) Operating as a dealer in commerce while his current liabili- 
ties exceed his current assets; and 


(2) Engaging in business in any capacity for which bonding 
is required under the Act and the regulations without filing and 


maintaining reasonable bond or its equivalent, as required under 
the Act and the regulations. 


Respondent shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a dealer subject to the Act, including, among other things: 
(1) a general ledger of accounts showing assets, liabilities, in- 
come, expenses and capital or net worth; (2) copies of sale and 
purchase invoices; (3) copies of scale tickets; (4) periodic in- 
ventories of livestock; (5) a daily record of livestock bought and 
sold; and (6) monthly reconciliations of his bank account. 


Respondent is suspended as a registrant under the Act until 
such time as he complies fully with the bonding requirements 
under the Act and the regulations, and demonstrates that he is no 
longer insolvent. When respondent complies fully with the bond- 
ing requirements under the Act and the regulations, and demon- 
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strates that he is no longer insolvent, a supplemental order will 
be issued in this proceeding terminating the suspension. 


This order shall become effective on the sixth day after service 


thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 10,839) 


In re G. E. FINKENBINDER. P&S Docket No. 3727. Decided Oc- 
tober 14, 1966. 


Checks—Failure to pay when due—Records—Insolvency—Suspension 
of registration—Consent 


Respondent is ordered to cease and desist from issuing insufficient funds 
checks in payment of livestock purchased and failing to pay when due 
for such livestock, is ordered to keep adequate records of transactions 
under the act and is suspended as a registrant for 30 days and there- 
after until no longer insolvent. 

Miss Eva S. Reifenberg for complainant. 

Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed on August 18, 1966, by the Acting Director, Packers and 
Stockyards Division, Consumer and Marketing Service, United 
States Department of Agriculture, charging respondent with vio- 
lations of the Act and the regulations promulgated thereunder 
(9 CFR 201.1 et seq.), hereinafter referred to as the regulations, 


and charging that respondent’s financial condition does not meet 
the requirements of the Act. 


Respondent filed an amended answer on October 15, 1966, in 
which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents 
to the issuance of a specified order, with findings and conclusions, 
for the purpose of this proceeding only, based on all allegations 
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contained in the complaint. Complainant has filed a reeommenda- 
tion that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. The Lancaster Sales Yard, Lancaster, California, the Maclin 
Caldwell Auction Company, Ontario, California, the Rebik Auction 
Yard, Brawley, California, and the Valley Stockyards, Inc., El 


Centro, California, hereinafter referred to as the stockyards, are 
now and were at all times mentioned herein posted stockyards 
subject to the provisions of the Act. 

2. Respondent, G. E. Finkenbinder, whose address is Box 506, 
739 W. County Line Rd., Calimesa, California, is now and was at 


all times mentioned herein registered with the Secretary of Agri- 
culture as a dealer to buy and sell livestock in commerce for his 


own account. 

3. Respondent’s liabilities exceed his current assets. As of May 
3, 1966, respondent’s current liabilities exceeded his current assets 
by at least $5,500. 

4. Respondent, in connection with his operations as a dealer, on 
or about the dates and in the transactions set forth below, pur- 
chased livestock in commerce and failed to pay, when due, the full 
amount of the purchase price of such livestock. 


Date of No. of Purchase Stockyard Where 

Purchase Head Price Purchased 
December 17, 1965 79 $4,604.66 Valley Stockyards, Inc. 
February 4, 1966 29 1,682.47 Valley Stockyards, Inc. 
February 9, 1966 7 840.41 Rebik Auction Yard 
February 15, 1966 17 1,353.87 Maclin Caldwell Auction Co. 
February 18, 1966 113 8,829.68 Valley Stockyards, Inc. 
March 12, 1966 13 1,289.04 Lancaster Sales Yard 


5. Respondent, on the dates of the purchases set forth in find- 
ing of fact number 4 supra, and in purported payment for the 
livestock involved, issued checks which were returned unpaid by 
the bank upon which they were drawn because there were insuffi- 
cient funds on deposit in his bank account to pay such checks. 


6. Respondent, during the period from January 1, 1966, through 
May 3, 1966, failed to keep accounts, records and memoranda that 
fully and correctly disclosed all transactions involved in his busi- 
ness as a dealer in that respondent during said period (1) did not 
have (a) a general ledger of accounts showing assets, liabilities, 
income, expenses, and net worth, (b) a cash receipts and dis- 
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bursements journal, (c) an accounts receivable ledger, (d) an ac- 
counts payable ledger, and (e) a complete daily record of the 
number of livestock bought, sold or otherwise disposed of each 
business day, and the prices paid or received therefor; and (2) did 


not make or make and retain monthly reconciliations of his bank 
accounts. 


CONCLUSIONS 
By reason of the facts set forth in finding of fact number 3 


hereof, respondent’s financial condition does not meet the require- 
ments of the Act (7 U.S.C. 204) and by reason of the facts set 
forth in findings of fact numbers 4, 5, and 6 respondent has wil- 
fully violated sections 312(a) and 401 of the Act (7 U.S.C. 213(a), 
221) and sections 201.43(b) and 201.46 of the regulations (9 CFR 
201.43 (b), 201.46). 

Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 


order be issued, the order will be issued. 


ORDER 

Respondent shall cease and desist from (1) issuing checks in 
payment for livestock purchased in commerce without having and 
maintaining sufficient funds on deposit in the bank upon which 
they are drawn to pay such checks; and (2) failing to pay, when 
due, the full purchase price for livestock purchased in commerce. 

Respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in his 
business as a dealer in commerce, including (a) a general ledger 
of accounts showing assets, liabilities, income, expenses and net 
worth, (b) a cash receipts and disbursements journal, (c) an ac- 
counts receivable ledger, (d) an accounts payable ledger, (e) 
monthly reconciliations of his bank accounts, and (f) a daily 
record of the number of livestock bought, sold or otherwise dis- 
posed of each business day, and the prices paid or received there- 
for. 

Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until he demonstrates that he is 
no longer insolvent. When respondent demonstrates that he is no 
longer insolvent, a supplemental order will be issued in this pro- 
ceeding terminating such suspension after the 30 day period. 

This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 
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(No. 10,840) 


N. E. WILSON v. CORN BELT LIVESTOCK & COMMISSION COMPANY. 
P&S Docket No. 3652. Decided October 17, 1966. 


Stockyard services—Duty of market agency—Damages 


Where market agency knowingly permitted employee to transfer consigned 
cattle to a buyer whose financial condition was precarious, market agency 
did not use due diligence to protect the livestock consigned to it and is 
liable for amount of damages sustained by complainant. 


Mr. Adolph K. Schwartz, of St. Louis, Mo., for complainant. 
Walker & Williams, of East St. Louis, Ill., for respondent. 
Mr. G. H. Penstone, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seqg.), hereinafter 
referred to as the Act. Complainant filed a complaint in which he 
seeks reparation alleging that on July 17, 1965, he was visited at 
his farm by Clem Witte, an agent of respondent, and a Mr. Fenne- 
wald [an employee of Price & Co.]; that an agreement was en- 
tered into whereby complainant was to sell certain cattle to Mr. 
Fennewald; and that complainant was to deliver the cattle to 
respondent who was to act as complainant’s agent in connection 
with the transaction. Complainant further alleges that respond- 
ent, although aware of the fact that Price & Co. was not a good 
credit risk, transferred the cattle to Price & Co. “and had them 
send their check direct” to complainant, and that Price & Co.’s 
check was not honored. 


Copies of the complaint and the investigative report, prepared 
by the Packers and Stockyards Division of the Department and 
filed in the proceeding pursuant to section 202.40 of the Rules of 
Practice (9 CFR 202.40), were served upon the respondent on 
January 8, 1966. A copy of the investigative report was served 
on complainant on December 20, 1965. - 


Respondent filed an answer alleging that the complaint failed 
to set forth a claim upon which relief could be granted; denying 
that respondent delivered or transferred complainant’s cattle to 
Price & Co.; and alleging further that respondent’s employees 
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and agents had been instructed not to transfer any cattle to 
Price & Co.; that one Poland, the operator of the Mississippi 
Valley Stockyards, and also the owner and operator of Price & 
Co., or his agents and employees, altered the bills of lading to 
show the cattle consigned by complainant to respondent as being 
consigned instead to Price & Co.; that Mr. Poland and Price & 
Co. wrongfully and illegally took possession and control of the 
cattle and converted the animals to their own use; that respond- 
ent had exercised all reasonable means available to protect com- 
plainant’s interest; and that complainant’s loss was the direct 
result of the unlawful actions of Poland and of Price & Co. 















Respondent requested an oral hearing which was held in St. 
Louis, Missouri, on May 27, 1966, before G. H. Penstone, of the 
Office of the General Counsel of this Department, who acted as 
presiding officer. Complainant was represented by Adolph K. 
Schwartz, St. Louis, Missouri, and respondent by Edward G. 
Maag of Walker and Williams, East St. Louis, Illinois. Complain- 
ant testified in his own behalf and also called Clem J. Witte and 
respondent (Stephen Klaas) as witnesses. Respondent testified 
in his own behalf, and L. F. Norden and Vernon Dycus also testi- 
fied in his behalf. Both parties filed suggested findings of fact 
and conclusions of law. 


FINDINGS OF FACT 







1. Complainant, N. E. Wilson, is an individual whose address 
is 7318 Forsyth, University City, Missouri. Complainant owns a 
farm and raises cattle thereon. 
















2. Respondent, Stephen W. Klaas, is an individual who at the 
time involved herein was doing business as Corn Belt Livestock 
& Commission Company and was registered under the Act as a 
market agency to buy and sell livestock on a commission basis at 
the Mississippi Valley Stockyards, St. Louis, Missouri, a posted 
stockyard subject to the provisions of the Act. Respondent’s cur- 
rent address is Meppen, Illinois, and he is presently employed 
as a hog salesman by Wilson-Shields Commission Company, Na- 
tional Stockyards, Illinois. 


3. On Saturday, July 17, 1965, Clem J. Witte, then an agent of 
respondent, brought Clarence Fennewald, an agent of Price & 
Co., to complainant’s farm for the purpose of negotiating regard- 
ing the purchase of certain cattle. Complainant agreed to sell 
through the respondent who was to act as complainant’s agent, 
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and Fennewald agreed to buy 17 head of cattle at $23 per 
hundredweight, and 4 at $22 per hundredweight, and it was 
further agreed that the cattle would be delivered to respondent 
at the Mississippi Valley Stockyards for the completion of the 
transaction. 


4. The cattle made up two truck loads. One truck load arrived 
at the Mississippi Valley Stockyards on Sunday evening, July 18, 
1965, and the other load on Monday morning, July 19, 1965. Both 
truck loads were consigned to the respondent, and the animals 
were delivered into his custody. 


5. Respondent was aware of the fact that Price & Co’s financial 
condition was precarious, and had previously instructed Witte 
that he was not to sell any more cattle to Price & Co. 


6. Upon learning of the arrival of complainant’s cattle and of 
the arrangement made by Witte in respect thereto, respondent 
decided that he did not want to handle the transaction, but no 
notice to that effect was given to complainant. 


7. Respondent’s employee, Witte, then permitted Fennewald 
to change the bills of lading to show the cattle as being con- 
signed to Price & Co. Respondent knew of this action but took 
no steps to prevent it, and made no attempt to notify complainant; 
and Price & Co. took possession of the cattle. 


8. In purported payment for the cattle, Price & Co. issued a 
check in the amount of $3,747.77 based on the prices previously 
agreed upon less commission and yardage charges and charges 
for other usual stockyard services. Price & Co. sent the check to 
complainant who deposited it in his bank account. The check 
was later returned unpaid and marked “no funds.” 


9. Prior to the hearing, complainant was made a party defend- 
ant to an interpleader suit filed in a federal district court by the 
surety on the bond maintained by Price & Co., and subsequent to 
the hearing an order was entered by that court directing that 
complainant be paid the sum of $766.35 by such surety. 


10. The complaint was filed within 90 days after the accrual of 
the cause of action. 4. 








CONCLUSIONS 





The cattle were shipped by complainant to respondent upon 
the express instructions of Witte, an agent of respondent. They 
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were delivered to respondent by complainant’s trucker. Respond- 
ent permitted Witte to transfer the cattle to Price & Co., knowing 
that the financial condition of said company was precarious. Re- 
spondent made no attempt to protect complainant’s interests, and 
complainant was given no opportunity to take any steps in his 
own behalf. 


A market agency is responsible to the shipper for consigned 
animals after they are placed in the market agency’s custody. 
Gaebler v. Marshall, et al., 23 A.D. 65; McCoy v. Daniels, et al., 
18 A.D. 232. It is a factor’s duty to exercise due diligence and 
adopt reasonable precautions to protect and preserve goods which 
have been consigned to him. He must exercise such care as a 
reasonable and prudent man would take of his own property in a 
similar situation. 25 C.J., Factors section 44 at 363; 22 Am. Jur., 
Factors, section 27. Respondent did not fulfill this duty. 


Respondent attempts to excuse his conduct on the ground that 
the cattle, when delivered to him, had already been sold to Price 
& Co., as a result of the negotiations conducted at complainant’s 
farm on July 17, 1965, between complainant, Witte, and Fenne- 
wald. However, all details of the sale were not completed. While 
a price per pound was agreed upon, the weights of the cattle had 
to be ascertained. Complainant had not received payment, and he 
had never heard of Fennewald prior to the transaction in question. 
But for the fact that respondent was to act as complainant’s agent, 
complainant would not have agreed to sell nearly $4,000 worth of 
cattle to Fennewald without investigation as to his financial re- 
sponsibility. Complainant knew Witte to be respondent’s agent, 
and Witte was the person who initiated the transaction, brought 
Fennewald to complainant’s farm, and arranged for the cattle to 
be delivered to respondent, with the expectation that the usual 
and customary fees for services would be paid to respondent and 
to Witte. Complainant was relying upon respondent to complete 
the transaction and remit the money to complainant exactly as 
if he had shipped the cattle to the Mississippi Valley Stockyards, 
consigned to respondent, without first having agreed upon a buyer. 


On the basis of all of the foregoing, it is concluded that respond- 
ent failed to furnish reasonable stockyard services to complainant 
in connection with the handling of the animals in question. Such 
failure to furnish reasonable stockyard services constitutes a vio- 
lation of the Act on the basis of which reparation may be awarded 
(7 U.S.C. 205, 209). Respondent is therefore liable for the full 
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amount of damages sustained by complainant in consequence of 
such violation. (7 U.S.C. 209) Coombs v. Hudson Coe Comm’n. 
Co., 22 A. D. 548. 


Accordingly, complainant will be awarded reparation in the 
amount of $2,981.42, which is the difference between the amount 
complainant was to receive for his animals under the arrangement 
made by the parties ($3,747.77) and the amount complainant will 
receive from Price & Co.’s bonding company ($766.35). 


ORDER 


Within 30 days from the date of this order, respondent, Stephen 
W. Klaas, shall pay to complainant as reparation the sum of 
$2,981.42, together with interest thereon at the rate of 6% per 
annum from August 1, 1965 until paid. 


Copies hereof shall be served upon the parties. 


(No. 10,841) 


In re POLK LIVESTOCK Co., INC. P&S Docket No. 3698. Decided 
October 20, 1966. 


Failure to pay when due—Cease and desist—Default 


Respondent is ordered to cease and desist from failing to pay when due the 
full purchase price of livestock purchased in commerce. 


Mr. Gerald P. Summers for complainant. 
Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed September 28, 1966, to which respondent did not file excep- 
tions, are adopted as the final decision and order in this proceed- 
ing. 4. 

This order shall become effective on the 6th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 
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HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on June 8, 1966, by the Acting 
Director, Packers and Stockyards Division, Consumer and Mar- 
keting Service, United States Department of Agriculture, charging 
respondent with violations of the Act and the regulations. The 
respondent has failed to file an answer within the time prescribed 
by the rules of practice (9 CFR 202.9(a)) and is in default. 


PROPOSED FINDINGS OF FACT 


1. Respondent is a corporation organized and existing under 
the laws of the State of Florida and having a place of business at 
Lakeland, Florida. 

2. The Mid-Florida Livestock Market, Inc., stockyard, Orlando, 


Florida, hereinafter referred to as the stockyard, is now and was 
at all times material herein, a posted stockyard subject to the 


provisions of the Act. 


3. Respondent was at all times material herein engaged in busi- 
ness as a dealer in commerce within the meaning of the Act. 

4. Respondent, at the stockyard, on or about the dates and in 
the transactions set forth below, purchased livestock for its own 
account and failed to pay, when due, the full purchase price of 
such livestock. 

No. of Head 


Date of of Livestock Purchase 
Purchase Purchased Price 


January 31, 1966 37 $5,506.20 
February 7, 1966 51 $6,164.54 


PROPOSED CONCLUSIONS 


By reason of the facts set forth in the above findings of fact, 
respondent has wilfully violated section 312(a) of the Act and 
section 201.43(b) of the regulations. 


PROPOSED ORDER 


Respondent shall cease and desist from failing to pay, when 
due, the full purchase price of livestock purchased in commerce. 
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(No. 10,842) 


In re GEORGE ANDREW VOYTUS. P&S Docket No. 3704. Decided 
October 20, 1966. 


Registration and bond—Failure to pay when due—Failure to reimburse 
agents—Cease and desist—Default 


Respondent is ordered to cease and desist from engaging in business under 
the act without being registered and bonded therefor, failing to pay when 
due for livestock purchased and failing to transmit when due amounts 
owed to agents by reason of such agents having used their own funds to 
pay for livestock purchased pursuant to respondent’s order. 


Mrs. Dona S. Kahn for complainant. 
Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed September 23, 1966, to which respondent did not file excep- 
tions, are adopted as the final decision and order in this proceed- 
ing. 


This order shall become effective on the 6th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.). A copy of the complaint was served upon respondent on 
June 16, 1966, charging respondent with violations of sections 
303 and 312(a) of the Act (7 U.S.C. 203, 213(a)) and sections 
201.10, 201.29, 201.30, 201.43(b) and 201.43(c) of the regula- 
tions (9 CFR 201.10, 201.29, 201.30, 201.43{b) and 201.43(c)). 
The respondent has failed to file an answer to the complaint with- 
in the time prescribed by the rules of practice (9 CFR 202.9(a)), 
and is in default. 
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PROPOSED FINDINGS OF FACT 


1. The following stockyards were, at all times material herein, 
posted stockyards subject to the provisions of the Act: 
Farmers Stockyards Inc., Columbus, Ohio; 
Oklahoma National Stock Yards, Oklahoma City, Oklahoma; 
Belknap Auction Inc., Dayton, Pennsylvania; 
Morrisons Cove Livestock Market, Martinsburg, Pennsylvania; 
and Fauquier Livestock Exchange, Inc., Marshall, Virginia. 


2. Respondent is an individual whose address is Gipsy, Penn- 
sylvania. 


3. Respondent, by letters dated February 9, 1966, March 1, 
1966, and April 14, 1966, was notified of the registration and bond- 
ing requirements of the Act and the regulations. 


4. Respondent, on or about the dates and in the transactions 
set forth below, purchased and sold livestock as a dealer, at post- 
ed stockyards and otherwise in commerce, notwithstanding that 
he was not registered with the Secretary of Agriculture so to 
operate and had not filed a reasonable bond or its equivalent to 
cover such dealer operations, as required by the Act and the regu- 
lations. 


Livestock Purchases 
No.of Head Purchase 


Date of Livestock Price Where Purchased 
August 24, 1965 33 $ 6,194.60 The Bachrach Company 
Plymouth, Ohio 
October 9, 1965 81 6,547.34 Farmers Stockyards Inc. 
Columbus, Ohio 
December 28, 1965 29 7,679.87 Fauquier Livestock 
Exchange, Inc. 
February 7, 1966 73 16,500.00 Vrain Valley Farms 
Platteville, Colorado 
March 10, 1966 53 12,068.25 Oklahoma National 


Stock Yards 
Livestock Sales 


Date Amount of Net Posted Stockyard 
1965 Proceeds of Sale Where Sold 
July 21 $2,017.44 Belknap Auction Inc. 

July 26 1,402.66 Morrisons Cove 
Livestock Market 
July 26 1,406.45 Morrisons Cove 
Livestock Market 
July 26 559.24 Morrisons Cove 
Livestock Market 
August 30 1,121.14 Morrisons Cove 


Livestock Market 
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Livestock Sales 





Date Amount of Net Posted Stockyard 
1965 Proceeds of Sale Where Sold 
August 80 783.64 Morrisons Cove 
Livestock Market 
September 20 1,180.86 Morrisons Cove 
Livestock Market 
September 20 163.47 Morrisons Cove 
Livestock Market 
September 20 1,174.36 Morrisons Cove 
Livestock Market 
September 20 1,230.34 Morrisons Cove 
Livestock Market 
October 13 1,305.46 Belknap Auction Inc. 
October 18 1,090.09 Morrisons Cove 
Livestock Market 
October 18 175.22 Morrisons Cove 


Livestock Market 


5. Respondent, on or about the dates and in the transactions set 
forth below, purchased livestock for his own account, in commerce, | 
and failed to pay, when due, the purchase price of such livestock. 


Date No.of Head Amount Where Purchased | 

August 24, 1965 33 $ 6,194.60 The Bachrach Company 
Plymouth, Ohio 

October 9, 1965 31 6,547.34 Farmers Stockyards Inc. 
Columbus, Ohio 

February 7, 1966 76 16,500.00 Vrain Valley Farms 
Platteville, Colorado 

6. Respondent, on or about the dates and in the transactions 


set forth below (1) purchased livestock in commerce through 

agents who used their own funds to pay for such livestock, and 
(2) failed to transmit or deliver to such agents, when due, the | 
amount of the purchase price of the livestock. 


Posted Stockyards 
Date No.of Head Amount Where Purchased 
December 28, 1965 29 $ 7,679.87 Fauquier Livestock 
Exchange, Inc. 
March 10, 1966 53 12,068.25 Oklahoma National 
Stock Yards 


4. 
PROPOSED CONCLUSIONS 


By reason of the facts set forth in paragraph 4 herein, re- 
spondent has wilfully violated sections 303 and 312(a) of the Act 
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(7 U.S.C. 208, 218(a)) and §§ 201.10, 201.29 and 201.30 of the 
regulations (9 CFR 201.10, 201.29, 201.30). 


By reason of the facts set forth in paragraph 5 herein, respond- 
ent has wilfully violated section 312(a) of the Act, supra, and 
section 201.48(b) of the regulations (9 CFR 201.43(b) ). 


By reason of the facts set forth in paragraph 6 herein, re- 
spondent has wilfully violated section 312(a) of the Act, supra, 
and section 201.48 (c) of the regulations (9 CFR 201.43(c)). 


PROPOSED ORDER 


The respondent shall cease and desist from: (1) engaging in 
business in commerce in any capacity for which registration and 
bonding are required under the Act and the regulations without 
being registered with the Secretary of Agriculture so to operate 
and without filing and maintaining a reasonable bond or its equiv- 
alent, as required by the Act and the regulations thereunder; (2) 
failing to pay to the seller, when due, the full amount of the pur- 
chase price of livestock purchased in commerce; and (3) failing 
to transmit, when due, amounts owed to agents by reason of such 
agents having used their own funds to pay for livestock purchased 
in commerce pursuant to respondent’s order. 


This order shall become effective upon the sixth day after serv- 
ice upon the respondent. 


(No. 10,843) 


In re GLEN WENZL, d/b/a WENZL CATTLE Co. P&S Docket No. 
3560. Decided October 20, 1966. 


Suspension terminated 
Decision by Thomas J. Flavin, Judicial Officer. 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued effective September 22, 1966, su- 
spending respondent as a registrant under the Act until respond- 
ent complies fully with the bonding requirements of the Act and 
the regulations issued thereunder. Complainant has now recom- 
mended that a supplemental order be issued terminating the su- 
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spension of respondent as a registrant under the Act as respond- 
ent has furnished a bond which meets the requirements of the 
Act and the regulations. 


Accordingly, the suspension of respondent as a registrant 
under the Act in the order effective September 22, 1966, is hereby 
terminated. Such order shall remain in full force and effect in all 
other respects. 


Copies hereof shall be served upon the parties. 


(No. 10,844) 


In re FRANK ZELDA. P&S Docket No. 3729. Decided October 24, 
1966. 


Checks—Failure to pay when due—Insolvency—Suspension of 
registration—Consent 


Respondent is ordered to cease and desist from issuing insufficient funds 
checks in payment of livestock purchased in commerce and failing to 


pay when due for such livestock and is suspended as a registrant for 
30 days and thereafter until no longer insolvent. 


Mr. Samuel J. Harris for complainant. 
Richards, Yost & Schafersman, of Fremont, Neb., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plainant filed August 23, 1966, by the Director, Packers and Stock- 
yards Division, Consumer and Marketing Service, United States 
Department of Agriculture, charging that the respondent’s fi- 
nancial condition fails to meet requirements of the Act (7 U.S.C. 


204) and that respondent violated certain provisions of the Act 
and the regulations thereunder (9 CFR 201,1 et seq.). 

On October 10, 1966, respondent filed an amended answer 
in which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents to 
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the issuance of a specified order with findings of fact and con- 
clusions based on the allegations of the complaint. Complainant 
has recommended that the order consented to by respondent be 
issued. 


FINDINGS OF FACT 


1. Respondent, whose address is Rural Delivery, Linwood, Ne- 
braska, was at all times material herein engaged in business as 
a livestock dealer, buying and selling livestock in commerce for 


his own account, and is now, and was at all times material herein, 
registered with the Secretary of Agriculture as a dealer under 
the Act. 

2. Respondent’s current liabilities presently exceed his current 
assets. As of May 24, 1966, respondent had current liabilities 
totaling $14,767.60, and current assets totaling $8,700, resulting 
in an excess of current liabilities over current assets of $6,067.60. 


38. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce and in purported payment there- 
for issued checks which were returned unpaid by the bank upon 


which they were drawn because respondent did not have sufficient 
funds on deposit in the account upon which such checks were 


drawn. 


Date of No. of Head Amount of 
Check (1966) and Species Purchased From Check 
January 22 19 hogs Albion Livestock Market, Inc. $1,430.78 

Albion, Nebraska 


February 5 46 hogs Geneva Sales Barn 8,554.61 
Geneva, Nebraska 

February 19 12 hogs Neligh Livestock Comm. Co. 803.06 
Neligh, Nebraska 


4. Respondent failed to pay, when due, the full purchase price 
of the livestock referred to in finding of fact 3 above. 

5. Respondent, during the period from on or about January 1, 
1966, through May 24, 1966, in connection with his livestock 


dealer operations subject to the Act, failed to keep accounts, rec- 
ords and memoranda which fully and correctly disclosed all trans- 
actions involved in his business. Respondent, during such period, 
failed to keep: (1) a general ledger of accounts showing assets, 
liabilities, income, expenses and capital or net worth; (2) a cash 
receipts and disbursements journal; (3) a daily record of live- 
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stock sales and purchases; and (4) periodic reconciliations of his 
bank account. 


CONCLUSIONS 


By reason of the facts set forth in finding of fact 2, it is con- 
cluded that respondent is insolvent with the meaning of the Act 
(7 U.S.C. 204), and by reason of the facts set forth in findings of 
fact 3, 4 and 5, it is concluded that respondent has wilfully vio- 
lated sections 312(a), and 401 of the Act (7 U.S.C. 213(a) and 
221) and sections 201.43(b), and 201.46 of the regulations (9 
CFR 201.43(b), 201.46). Inasmuch as the respondent has con- 
sented to the issuance of the order set forth below, and com- 
plainant has recommended that such order be issued, the order 


will be issued. 


ORDER 
Respondent shall cease and desist from: 


1. Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit 
in the bank account upon which they are drawn to pay such 
checks; and 


2. Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


Respondent is suspended as a registrant under the Act for a 
period of thirty days and thereafter until he demonstrates that 
he is no longer insolvent. When respondent demonstrates that 
he is no longer insolvent a supplemental order will be entered in 
this proceeding terminating the suspension after the expiration 
of the 30-day period. 


This order shall become effective on the sixth day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 10,845) ‘- 


In re EDWARD ARCHIE, d/b/a FARMERS LIVESTOCK EXCHANGE. 
P&S Docket No. 3734. Decided October 26, 1966. 


False weights—Suspension of registration—Consent 
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Respondent is ordered to cease and desist from weighing livestock at false 
weights, issuing scale tickets and accountings on the basis of false 
weights, paying for livestock on the basis of such false weights and 
failing to operate livestock scales in accordance with the regulations, is 
ordered to keep adequate records of all transactions under the act and 
is suspended as a registrant for a period of 21 days. 


Mr. Ronald D. Cipolla for complainant. 
Murchison & Murchison, of Jackson, Tenn., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed on September 6, 1966, by the Director, Packers and Stock- 
yards Division, Consumer and Marketing Service, United States 
Department of Agriculture, charging that respondent violated 
the Act and the regulations promulgated thereunder (9 CFR 
201.1 et seq.), hereinafter referred to as the regulations, in var- 
ious respects. 


On October 11, 1966, respondent filed an amended answer in 
which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations set forth in 
the complaint, waives oral hearing and the report of the Hearing 
Examiner, and consents to the issuance of a specified order con- 
taining findings of fact and conclusions based upon the allegations 
set forth in the complaint. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 
1. (a) Edward Archie, hereinafter referred to as the respond- 
ent, is an individual doing business as Farmers Livestock Ex- 
change, with his principal place of business located at Route 4, 
Union City, Tennessee. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 
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2. Respondent, on or about June 17, 1966, and in the transac- 
tions referred to in the tabulation below, in connection with pur- 
chases of livestock by respondent in commerce, knowingly (1) 
weighed the livestock at less than their true and correct weights; 
(2) issued scale tickets and accountings to the sellers of the live- 
stock on the basis of such false weights; (3) paid the sellers for 
the livestock on the basis of such false weights. 


True and 
Respondent’s Correct Weight 
No. of Head Purchase Weight Weight Difference 


and Description (Pounds) (Pounds) (Pounds) 


Sow 350 364 
Gilt 240 254 
Gilt 170 185 
Barrow 160 571 
Sow 550 592 
Sow 310 852 
Gilt 160 182 
Barrow 210 237 


8. Respondent, in connection with the transactions specified in 
Finding of Fact 2 above, failed to keep such accounts and records 
as fully and correctly disclosed all transactions involved in his 
business, in that respondent prepared, and made a part of re- 
spondent’s accounts and records, scale tickets showing false 
weights for the livestock as specified in said paragraph. 


4, Respondent, on or about June 17, 1966, in connection with 
the weighing of livestock purchased in commerce on a weight 


basis by respondent, failed to operate his livestock scale in such 


manner as to insure correct weights, in that respondent weighed 
livestock when said scale was not in balance. 


CONCLUSIONS 
By reason of the facts alleged in Finding of Fact.2 herein, re- 
spondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)), and sections 201.49, 201.55, and 201.71 of the regulations 
(9 CFR 201.49, 201.55, 201.71). 


By reason of the facts alleged in Finding of Fact 3 herein, re- 
spondent has wilfully violated section 401 of the Act (7 U.S.C. 


221), and section 201.46 of the regulations (9 CFR 201.46). 


By reason of the facts alleged in Finding of Fact 4 herein, re- 
spondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
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213(a)), and sections 201.71 and 201.73-1(e) (3) of the regula- 
tions (9 CFR 201.71, 201.73-1(e) (3) ). 


Inasmuch as respondent has consented to the issuance of the 


order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent, in connection with his livestock transactions in 
commerce, shall cease and desist from: (1) weighing livestock 
at other than the true and correct weights; (2) issuing scale 
tceikets or accountings on the basis of false and incorrect weights; 
(3) paying the sellers of livestock on the basis of weights other 
than the true and correct weights; and (4) failing to operate 
livestock scales owned or controlled by respondent in accordance 
with the regulations under the Act constituting INSTRUCTIONS 
FOR WEIGHING LIVESTOCK. 


Respondent shall keep accounts, records, and memoranda which 


fully and correctly disclose the weights of livestock which he pur- 
chases or sells in commerce. 


The respondent is suspended as a registrant under the Act for 
a period of 21 days effective November 1, 1966 through November 
21, 1966. 


Copies hereof shall be served upon the parties and this order, 
except for the suspension of respondent’s registration, shall be- 
come effective on the sixth day after service hereof upon the re- 
spondent. 


(No. 10,846) 


In re NASHVILLE UNION STOCK YARDS, INC. P&S Docket No. 291. 
Decided October 28, 1966. 


Modification and continuation of rates and charges 


Respondent is authorized to modify its current schedule of rates and charges 
as requested in its amended petition and to assess such current schedule 
as so modified up to and including December 31, 1968. 


Mr. Gerald P. Summers for Packers and Stockyards Division, Consumer and 
Marketing Service. 
Respondent pro se. 
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Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.). The respondent is now 
operating under an order issued on November 26, 1965 (24 A.D. 
1487), continuing in effect to and including November 30, 1966, 
an order issued on November 23, 1959 (18 A.D. 1264), which as 
modified by orders issued on November 10, 1960 (19 A.D. 1243) 
and March 27, 1961 (20 A.D. 218), authorized assessment of the 


current temporary schedule of rates and charges. By a petition 
filed on August 25, 1965, the respondent requested the extension 
and continuation of certain rates and the modification of others. 
Notice of the filing of respondent’s petition, and its contents, was 
published in the Federal Register on September 21, 1965 (30 F.R. 
12047), and all interested persons were afforded an opportunity to 
be heard in the matter. No interested person has notified the 
Hearing Clerk of a desire to be heard. However, the Packers and 
Stockyards Division, in an Answer filed on February 11, 1966, 
stated that upon the information available respondent’s proposed 
increases in its rates and charges were unwarranted and recom- 
mended, therefore, that the petition be denied. 


Subsequent to conferences between representatives of the re- 
spondent and officials of the Packers and Stockyards Division, re- 
spondent filed an amended petition on October 10, 1966, which in- 
cludes additional data concerning respondent’s operations, and 
details concerning certain changes which have occurred since the 
first petition was filed. In the amended petition respondent also 
made commitments to this Department, as a condition to the 
granting of the petition, regarding the use of additional revenue 
to be derived from such increased rates and charges, if the peti- 
tion is granted. Since the same rates and charges as set forth in 
respondent’s first petition, are incorporated by reference in the 
amended petition, further notice and public procedure with re- 
spect to such amended petition are unnecessary. 


The Packers and Stockyards Division, Consumer and Marketing 
Service, by its attorney, filed an answer recommending that the 
amended petition be granted provided the respondent fully com- 
plies with all of the commitments set forth in the amended peti- 
tion and that the order to be issued remain in effect to and includ- 
ing December 31, 1968, unless modified or extended before the 
latter date. 
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Since the parties are agreed, the respondent is authorized to 
modify the current temporary schedule of rates and charges as 
requested in its amended petition filed on October 10, 1966, and 
to assess such current schedule, as so modified, during the life 
of this order. Respondent shall comply with all of the commit- 
ments set forth in the amended petition. 


Accordingly, subject to the aforesaid commitments, respondent 
shall forthwith publish and file a tariff amendment setting forth 
the following rates and charges for yarding livestock in lieu of 


the corresponding rates and charges now in effect. 


Yardage Charges 


Cattle, 300 pounds or over ......................:::::0000 Prasat as ansmedeataatcad $1.30 
es I a sccedan'gtgicnndaainaesnqpeadenacaxibed exdecermatets 1.80 
NO Se MII GE OI sca e scence naceennsvaceicasssincnciesvonbans .65 
Reactors—T. B. or bangs ..........cccccccccccecscssecceeeeeeeees 1.80 
IE: CONNIE 5.5 ccs svccscactaae tse Rianeel dbescad a. dSathlalccneets 35 
Sheep, lambs, goats or kids (unchanged) ................0.......0000.:0000085 30 
Horses or mules (unchanged) ....................:c:ccccsecccesessees aie. ee 


Resale or reweighing charges. On all livestock purchased on this 
yard that are subsequently resold to a buyer on the yards or re- 
moved from the holding pens to a selling pen for the purpose of 
resale, the following charges will be assessed. 


NZ Oe IE ON CIOUE 5.0 hsccicccscciccccicccactceccacsoxcncecs a 
i Ce UE OE OE ai siete cic cdi hcvediticieictasscteccee. ace ae 
Ray eas UE kgs idaho dec een cas shes esheets 1.80 
CETOR. Bry WOOD: OR LOUD fvvnisivvcissscassescsenssovesssccitessiotisnss — Ve 
I I a teva ncanathbenateciarsveineamadipsinenaeeasions sake 
Sheep, lambs, goats or kids (unchanged) .................:6cce BO 
ROEUOM OF TTIW CUCU 8ooccisccssissescessescencsavsssvessenascddinesere se ioael ) aae 


All livestock brought in from auctions or from the country to 
fill out loads will be charged the regular yardage rates, as here- 
inabove set forth. 


The respondent, which must prepare for and be ready to com- 
ply with this order on its effective date, desires to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 


This order shall become effective on the sixth day after its date 
of signature and remain in effect to and including December 31, 
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1968, unless modified or extended by further order before the 
latter date. 


Copies hereof shall be served upon the parties. 


(No. 10,847) 


In re SHY-ANN PACKING Co., INC. P&S Docket No. 3735. Decided 
October 28, 1966. 


Packer—Failure to pay when due—Records—Cease and desist—Consent 


Respondent is ordered to cease and desist from failing to pay when due for 
livestock and meat purchased in commerce and is ordered to keep records 
that fully disclose all transactions in its business under the act. 


Mr. Raymond W. Fullerton for complainant. 
Swainson & Swainson, of Cheyenne, Wyo., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act, instituted by a complaint filed on September 
6, 1966, by the Director, Packers and Stockyards Division, Con- 
sumer and Marketing Service, United States Department of Agri- 
culture, charging respondent with violations of the act and regula- 
tions issued thereunder (7 CFR 201.1 et seq.), hereinafter refer- 
red to as the regulations. 


Respondent filed an amended answer. admitting the jurisdic- 
tional allegations set forth in the complaint, neither admitting nor 
denying the remaining allegations, waiving oral hearing and the 
report of the Hearing Examiner, and consenting to the issuance, 
without further notice, of a specified order containing findings of 
fact and conclusions based upon the allegations in the complaint. 
Complainant has recommended that the order consented to by 
respondent be issued. 7 


FINDINGS OF FACT 


1. (a) Respondent, Shy-Ann Packing Co., Inc., is a corporation 
with its principal place of business located at Cheyenne, Wyoming. 
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(b) Respondent is, and at all times material herein was, 
engaged in the business of buying livestock in commerce for pur- 


poses of slaughter. 


(c) Respondent is, and at all times material herein was, a 
packer within the meaning and subject to the provisions of the act. 


2. Respondent, in connection with its operations as a packer, 
on or about the dates and in the transactions set forth below, pur- 
chased livestock in commerce and failed to pay, when due, the full 


purchase price of such livestock. 


Date of No. of Head Purchase 
Purchase and Species Price 
1966 


March 11 Cows $1,789.94 
Lamb 

Cows 1,939.70 
Hogs 1,817.79 
Cows 

Steers 

Cows 1,872.84 
Steers 

Cows 2,085.80 
Bulls 


March 
March 


March 


March 


April Cows 1,843.09 
Steers 

Cows 2,134.68 
Bull 

Cows 1,635.44 
Cows 1,715.42 
Cows 1,637.02 
Bull 

Steer 

Cows 1,673.31 


May 1 


May 
May 1 
June 


1 
1 
5 
4 
2 
7 
8 
4 
7 
4 
April 8 Cows 1,370.66 
3 
5 
3 
1 
9 
2 
6 
z 
1 
0 


June 1 


June 10 Cows 1,806.16 
June 7 Cows 1,349.02 
1 Steer 
June 10 Cows 1,497.51 
July 14 Cows 2,479.14 
1 Steer 
July 15 Cows 2,496.29 

2 Steers 
July 22 12 Cows 1,638.16 


Purchased at 


Farmer & Rancher Comm. Co., 
Fort Collins, Colorado 


Greeley Producers Livestock 
Marketing Association, 
Greeley, Colorado 
” 


Laramie Livestock Exchange, 
Inc., Laramie, Wyoming 


3. Respondent, in connection with its operations as a packer, 


on or about the dates and in the transactions set forth below, 
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purchased livestock in commerce and failed to pay the full pur- 
chase price of such livestock. 


Date of No. of Head Purchase 
Purchase and Species Price 
1966 Purchased From 
January 27 2 Cows $ 111.19 Wheatland Livestock 


Commission Company, 
Wheatland, Wyoming 
” 


February 24 3 Hogs 296.05 
1 Bull 
1 Steer 


4. Respondent, in connection with its operations as a packer, 
on or about the dates and in the transactions set forth below, 
purchased meat in commerce and failed to pay, when due, the full 
purchase price of such meat. 

Date of Pounds of Purchase 


Purchase Meat and Kind Price 
1966 Purchased From 


July 14 2122 lbs. beef $770.49 Monfort Provision Company, 
Greeley, Colorado 
July 27 659% Ibs. beef 249.76 ” 
5. Respondent, in connection with its operations as a packer, 
on or about the dates and in the transactions set forth below, 
purchased meat in commerce and failed to pay the full purchase 
price of such meat. 
Date of Pounds of Purchase 
Purchase Meat and Kind Price 
1966 Purchased From 


March 21 1573 lbs. beef $739.31 Torrington Packing Co., Inc., 
Torrington, Wyoming 

March 28 1106 Ibs. beef 519.82 od 
April 7 130 lbs. veal 52.00 ” 


6. Respondent, in connection with the transactions described in 
Finding of Fact 5 hereof, failed to keep accounts, records, and 
memoranda which fully and correctly disclose all transactions 
involved in its business, in that, respondent failed to keep (a) 
receiving records; (b) inventory and products in storage records; 


(c) purchase invoices; and (d) correspondence, telecrams, tele- 
type communications, and memoranda relating to contracts, agree- 
ments, purchase or sales invoices, or claims or credit memoranda. 
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CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2, 3, 4, and 
5 hereof, respondent has engaged in and used an unfair and decep- 
tive practice in commerce in violation of section 202(a) of the act 
(7 U.S.C. 192(a)) and section 201.43(b) of the regulations (9 
CFR 201.43 (b) ). 


By reason of the facts set forth in Finding of Fact 6 hereof, 
respondent has violated section 401 of the act (7 U.S.C. 221). 


Inasmuch as respondent has consented to the issuance of the 
order contained herein, and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, shall cease and 
desist from: 


(1) Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce; and 


(2) Failing to pay, when due, the full purchase price of meat 
purchased in commerce. 


Respondent is hereby ordered and directed to prepare and keep 
such accounts, records, and memoranda as will fully and correctly 
disclose all transactions involved in its business under the act, 
including (a) receiving records; (b) inventory and products in 


storage records; (c) purchase invoices; and (d) correspondence, 
telegrams, teletype communications, and memoranda relating to 
contracts, agreements, purchase or sales invoices, or claims or 
credit memoranda. 


This order shall become effective on the first day after service 


upon respondent and copies hereof shall be served upon the 
parties. 


(No. 10,848) 


In re W. I. BOWMAN, d/b/a CAPITAL STOCK YARDS, CAMDEN STOCK 


YARDS, AND TRI-COUNTY STOCK YARDS. P&S Docket No. 2856. 
Decided October 31, 1966. 
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Stay of effective date of suspension—Linden Stockyards 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


Respondent has petitioned for a stay in the suspension of re- 
spondent as a registrant with respect to the Linden Stockyards. 


Pending consideration of the petition, the order of October 4, 
1966, effective November 1, 1966, is stayed in its applicability to 


the Linden Stockyards until further order but remains in effect 
otherwise. 


(No. 10,849) 


In re MINCH’S WHOLESALE MEATs, INC. P&S Docket No. 2405. 
Decided May 13, 1959.* 


Packer—Selling on an agency basis dressed meat from livestock consigned 
for slaughter—Accounting—Records—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring it to cease and 
desist from selling dressed meat prepared from livestock consigned for 
slaughter and in accounting to consignors for the sale of dressed meat 


failing to show the correct weight and sale price of such meat, and 
selling on an agency basis for customers dressed meat prepared from 
livestock received and slaughtered by respondent for such customers on 
a consignment basis while carrying on its packer operations of selling 
meat prepared from livestock purchased and slaughtered by respondent 
for its own account, and to keep records that fully disclose all transac- 
tions in its business under the act. 

. Jerome S. Ducrest for complainant. 
Pugh & Webster, of Red Bluff, Cal., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 18k-et seq.). The com- 
plaint issued by the Director, Livestock Division, Agricultural 
Marketing Service, on January 8, 1959, charges respondent with 
various violations of the Act. In an Amended Answer filed on 


*This order was not reported when issued. 
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April 24, 1959, respondent admits the allegations of paragraphs 
I and II of the complaint and that the Secretary has jurisdiction 
of the respondent and of the subject matter of this proceeding; 


admits that at the times specified in paragraph III of the com- 
plaint, and at other times during the period from June 1 through 


November 30, 1957, while carrying on its packer operations of 
selling meat prepared from livestock purchased and slaughtered 


for its own account, respondent engaged in the practice of selling 
on an agency basis for various persons dressed meats prepared 


from livestock received and slaughtered by it for such persons on a 
consignment basis; states that it neither admits nor denies the 


remaining allegations of the complaint but does not wish to con- 
test such remaining allegations; waives oral hearing and the re- 


port of an examiner; and consents to the entry of an order requir- 
ing respondent to cease and desist from the practices complained 


of in the complaint. Complainant has recommended that the order 
agreed to by respondent be issued. 


FINDINGS OF FACT 






















1. Respondent at all times material herein was and is now 
doing business as a packer as that term is defined in the Act. Re- 
spondent at all such times was and now is engaged in the business 
of buying livestock in commerce for purposes of slaughter and of 
preparing meats for sale or shipment in commerce. 


2. Respondent is a corporation organized and existing under 
the laws of the State of California, whose office and place of busi- 


ness is located at Red Bluff, California. 


38. Respondent, on or about 12 specified dates and at divers 
other times during the period from June 1 through November 30, 
1957, while carrying on its packer operations of selling meat pre- 
pared from livestock purchased and slaughtered for its own ac- 
count, engaged in the practice of selling on an agency basis for 
various persons dressed meats prepared from livestock received 
and slaughtered by it for such persons on a consignment basis. 


CONCLUSIONS 


Section 202.5(b) of the Rules of Practice Governing Proceed- 
ings under the Packers and Stockyards Act provides as follows: 





§202.5 Stipulations and consent orders . . . (b) Consent 
order. At any time after the issuance of the moving paper 
and prior to the hearing in any proceeding the Secretary, in 
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his discretion, may allow the respondent to consent to an 
order. In so consenting, the respondent must submit, for fil- 
ing in the record, a stipulation or statement in which he 
admits at least those facts necessary to the Secretary’s 
jurisdiction and agrees that an order may be entered against 
him. Upon a record composed of the complaint and the stipu- 
lation or agreement consenting to the order, the Secretary 
may enter the order consented to by the respondent, which 
shall have the same force and effect as an order made after 
oral hearing. 


The facts admitted by the respondent and set forth in the Find- 
ings of Fact are sufficient to subject it to the jurisdiction of the 


Secretary of Agriculture under the provisions of the above sec- 
tion. 


Inasmuch as respondent has agreed to a consent disposition of 
this case and complainant has recommended that an order be 
issued requiring respondent to cease and desist from the practices 
complained of in the complaint, the order agreed to will be issued. 


ORDER 


Respondent shall cease and desist from (1) selling dressed 
meat prepared from livestock consigned to respondent for 
slaughter and in accounting to the consignors for the sale of the 
dressed meat failing to show the correct weight and the actual sale 


price of such dressed meat, and (2) selling on an agency basis. 


for customers dressed meat prepared from livestock received and 
slaughtered by respondent for such customers on a consignment 
basis while carrying on its packer operations of selling meat pre- 


pared from livestock purchased and slaughtered by respondent 
for its own account. 


Respondent shall keep such accounts, records and memoranda 


as fully and correctly disclose all transactions involving its opera- 
tions as a packer. 


This order shall become effective 6 days after service. Copies 
hereof shall be served upon the parties. 


Pee eee a ee ee ee ee hl 


a — 
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COURT DECISION 


SAFEWAY STORES, INC. v. ORVILLE FREEMAN, Secretary of Agri- 
culture. THE GREAT ATLANTIC & PACIFIC TEA COMPANY, INC. 
v. ORVILLE FREEMAN, Secretary of Agriculture. Decided Oc- 
tober 6, 1966. 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Before BAZELON, Chief Judge, and FAHY and BURGER, Circuit 
Judges. 


FAHY, Circuit Judge: Appellants, Safeway Stores, Incorporated, 
hereinafter Safeway, and the Great Atlantic & Pacific Tea Com- 
pany, Inc., hereinafter A & P, brought actions under 28 U.S.C. 
§§ 2201-02 (1964) for declaratory judgments and restraining 
orders against the Secretary of Agriculture, appellee, to void the 
determination of the Secretary that within the meaning of the 
Packers and Stockyards Act, 1921,? Safeway and A & P are “‘pack- 
ers.” ® Appellants also sought to restrain the Secretary from en- 
forcing against them a regulation under the Act requiring an 
annual report from a “packer.” * On cross motions for summary 
judgment the District Court granted the motions of the Secretary 
and denied those of appellants. Safeway Stores, Inc. v. Freeman, 
244 F. Supp. 779. Their appeals from the ensuing orders of the 
District Court have been consolidated in this court. 


Appellants are nationwide businesses with numerous retail 
stores through which they sell to local consumers groceries, pro- 
duce, meat, meat products, and many other items. They also, as 
will more fully appear, maintain centralized facilities through 
which a significant part of the meat sold by them at retail passes 
and is processed. The position of the Secretary is that these facili- 
ties maintained and operated by these supermarket chains place 
them, with respect to the processing activities there, within the 
definition and meaning of “packers” as the term is used in the 
Act. We agree, and therefore affirm. 


1. The District Court had jurisdiction. The actions arose under an act of Congress designed 
to protect trade and commerce from restraint and monopoly. 28 U.S.C. § 1837 (1964). 


2, 42 Stat. 159 (1921), as amended, 7 U.S.C. §§ 181-229 (1964). 
3. See 7 U.S.C. § 191 (1964) set out infra. 


4.9 C.F.R. § 201.97 (1966). The penalty provisions of 15 U.S.C. § 50 (1964) are made 
applicable through 7 U.S.C. § 222 (1964). 
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A “packer” is defined in the Act, 7 U.S.C. § 191 (1964), as 
follows: 


The term “packer” means any person engaged in the busi- 
ness (a) of buying livestock in commerce for purposes of 
slaughter, or (b) of manufacturing or preparing meats or 
meat products for sale or shipment in commerce, or (c) of 
manufacturing or preparing livestock products for sale or 
shipment in commerce, or (d) of marketing meats, meat food 
products, livestock products, dairy products, poultry, poultry 
products, or eggs, in commerce; but no person engaged in 
such business of manufacturing or preparing livestock prod- 
ucts or in such marketing business shall be considered a 
packer unless— 


(1) Such person is also engaged in any business referred 
to in clause (a) or (b) of this section. . ._ 


The Secretary found that each appellant is a “. . . person en- 
gaged in the business. . . of manufacturing or preparing meats 
or meat food products for sale or shipment in commerce. . ., 
activities which take place at their centrally located facilities or 


” 


warehouses. The facts are, using now the year 1961 as illustrative: 
A & P had no less than twenty of these facilities throughout the 
United States, and Safeway had eight meat warehouses, two meat 
depots, and three meat plants. At its facilities A & P conducted 
carcass-breaking (with incidental boning and trimming) on ap- 
proximately 250 million pounds of meat, corned 4 million pounds 
of beef, made 1 million pounds of meat sandwich spread, and sliced 
and wrapped 118 million pounds of meat and meat food products. 
Safeway broke at least 288 million pounds of carcasses, ground 
and sliced 81 million pounds of meat, corned at least 4 million 
pounds of beef and made 39 million pounds of luncheon meats and 
sausage. Appellants conduct these activities at the facilities 
referred to in order to achieve greater economy and quality in 
their over-all operations. 


They point out, however, that these activities are such as are 
commonly performed in retail stores, and therefore, it is contend- 
ed, they should not be considered part of the “manufacturing or 
preparing” of meats or meat food products by one not otherwise 
a member of the packing industry, although the same activities 


5. The figures on the amount of meat processed by Safeway in pounds per year at its central 
facilities are approximations since Safeway did not provide the relevant data directly. 
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are performed by those who admittedly are “packers.” Appellants’ 
position ® does not accord with the fair meaning of the language 
of Section 191 or with the statutory plan. Section 191 sets out 
two mutually independent fields of activity,’ (a) or (b), and a 
third and fourth, (c) or (d), which depend on the existence of a 
relation with an (a) or (b) function. It is reasonable for the 
Secretary to construe the Act to mean that by engaging in either 
of these activities without the other a concern is brought within 
the “packer” definition. Appellants are within the language of 
Section 191(b), upon which the Secretary relies, and we find no 
reason to exclude them from its meaning. 


Appellants also contend, however, that even if the activities 
referred to would otherwise constitute them “packers” they es- 
cape the coverage of the Act since these activities on their part 
are not “in commerce” within the meaning of the requirements 
of Section 183 of the Act. That section reads in pertinent part: 


§ 183 When transaction deemed in commerce; “State” de- 


fined. 


For the purpose of this chapter (but not in anywise limit- 
ing the definition in section 182 of this title) a transaction 
in respect to any article shall be considered to be in commerce 
if such article is part of that current of commerce usual in 
the livestock and meat-packing industries, whereby livestock, 
meats, meat food products, livestock products, dairy products, 
poultry, poultry products, or eggs, are sent from one State 
with the expectation that they will end their transit, after 
purchase, in another. . . 


Appellants read Section 183 too narrowly. They would limit 
“in commerce” to include only transactions accompanied by the 
expectation that the articles involved “will end their transit, after 
purchase, in another” State, pointing out that the products they 
process at their central facilities end transit at their retail stores 
before being purchased by another. Section 183, enacted in 1921, 
had the purpose of making certain that such transactions as are 
therein particularly described would be covered, but Section 183 


6. Appellants overlook the fact that strict retail activities do not involve “shipment in com- 
merce”’ after processing. 


7. The disjunctive “‘‘or” signifies alternatives. 
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incorporates the definition of “commerce” in Section 182,* which 
does not have the language of Section 183 upon which appellants 
rely. The Act does not attempt to define all the different ways in 
which packers function between the farmer or grower and the 
retail store. In the passage of time there has evolved a partial 
vertical integration of the meat marketing structure, eliminating, 
as in these chain store operations, a “sale” between a centralized 
preparation process and delivery to the retail store. But this does 
not avoid the jurisdiction of the Secretary. See Section 182, supra 
note 8. Further, this variation in the economic structure of the 
industry is specifically encompassed in the definition of packer: 
“. . . ‘packer’ means any person engaged in the business. . . of 
manufacturing or preparing meats or meat food products for 
sale or shipment in commerce. . .” 7 U.S.C. § 191(b) (1964).° 
We cannot accept appellants’ argument that the Act is meant to 
apply only to one who occupies a position in the marketing struc- 
ture comparable to that the “Big Five” occupied in 1921 when the 
Act became law.'’® Congress did not direct its legislation only to 
those particular concerns whose activities gave rise to the legisla- 
tion, but to all who would engage in the activities spelled out in 
the Act. 


Appellants would divide the industry into artificial compart- 
ments. They urge that since the packing functions attributed to 
them are performed at both the wholesale and retail levels, and 
appellants are basically retail organizations, and no sale occurs 
in the transfer of the processed goods to the retail outlets, they 
shoul not be considered “packers” within the meaning of the Act. 
This creates a mutual exclusivity between a wholesaler and a re- 
tailer and ignores the purpose of the Act, to prevent economic 
harm to the “growers” and the “consumers” !! through the con- 


8. Section 182, in pertinent part reads: 

(6) The term ‘‘commerce’”’ means commerce between any State, Territory, or possession, 
or the District of Columbia, and any place outside thereof; or between points within the 
same State, Territory or possession, or the District of Columbia, but through any place 
outside thereof; or within any Territory or poesession, or ghe District of Columbia. 

%. The FTC reported that some traditional packers also had retail outlets but that this was 
not considered significant, nor was there a tendency to develop in that direction. FTC, Report 
on the Meat-Packing Industry, pt. IV, at 438. 

1, See generally FTC, Report on the Meat-Packing Industry (1919); Hearings Before the 
House Committee on Agriculture on the Meat Packer Legislation, 66th Cong. 2d Sess. (1920) ; 
Legislation, 22 Colum. L. Rev. 68 (1922). 


nN, FTC, op. cit. supra note 10, pt. I at 79. 
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centration in a few hands of the economic function of the middle 
man.,!? 


We come now to appellants’ contention that the Secretary’s ap- 
plication of the Act to them is inconsistent with the proper allo- 
cation of jurisdiction between the Federal Trade Commission and 
the Secretary.’? Originally there was even a question whether the 
Federal Trade Commission, under the statutes administered and 
enforced by it, had jurisdiction over activities unrelated to pack- 
ing when a firm also came within the Act’s definition of a packer. 
This question grew out of the language of Section 406(b) of the 
1921 Act,'* as follows: 


... 80 long as [this chapter] remains in effect, the Federal 
Trade Commission shall have no power or jurisdiction so far 
as relating to any matter which by this Act is made subject 
to the jurisdiction of the Secretary ... except when the Sec- 
retary of Agriculture, in the exercise of his duties hereunder, 
shall request of the said Federal Trade Commission that it 
make investigations and report in any case. 


The 1958 Amendments to the Act cleared up this matter. 
Those amendments carried forward two intentions of Congress, 
one that appellants were indeed to be considered “packers,” not- 
withstanding they engage in many non-packing activities, the 
other that in these latter activities they were subject to the 
jurisdiction of the Federal Trade Commission. As to the first 
intention, “a series of national food chains,” in the language of 
Senator O’Mahoney,!® and these appellants by name, among 


12, In 1921 there were no large combinations of retail stores. The middle man, the “packer,” 
controlled the full range of services between the rancher and the local level. Deanng in 
fantastic volume and being few in number, the “Big Five” exerted tremendous influence on 
the meat market. The 1921 law was enacted to prevent harm to the rancher and the consumer 
through an abuse of this position. i 

Since then the structure of the industry has changed to the point where appellants’ two 
retail chain store corporations alone buy for 6,684 stores doing over $8,033,893,421 of business 
a year. This has shifted the balance of market power so that they have absorbed part of the 
preparation and manufacturing function, for reasons of economy and efficiency, that the 
“Big Five” formerly performed. 

13, At the invitation of this court, the Federal Trade Commission filed a brief as amicus 
curiae to which the parties were given an opportunity to reply. The Commission did not take 
a position on the finding that appellants are ‘“‘packers” but urged that an atfirmance of that 
finding would in no way hamper the Commission in the exercise of its jurisdiction. 

14, Packers and Stockyards Act, 1921, ch. 64, § 406(b), 42 Stat. 169. 

15, Act of September 2, 1958, ch. 909, 72 Stat. 1749. 

6, Hearings Before the Subcommittee cn Antitrust and Monopoly of the Senate Committee 
on the Judiciary pursuant to S. Res. 57 on S. 1356, 85th Cong., Ist Sess. 4 (1957). 
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others, in the testimony of the then Chairman of the Trade Com- 
mission,!? were said to qualify as “packers,” 


although they are essentially engaged in merchandizing all 
of the thousands of items, usually found in grocery stores and 
supermarkets... 


The origina] 1921 definition of “packer” was left intact by the 
Amendments, but Section 202, which made it unlawful for any 
packer to engage in the unfair, unjustly discriminatory, or decep- 
tive practices there enumerated, was amended to limit such 
practices of “packers” subject to the jurisdiction of the Secre- 
tary to those “with respect to livestock, meats, meat food prod- 
ucts, livestock products in unmanufactured form, poultry, or 
poultry products.” '® Thus any claim of general jurisdiction in 
the Secretary over the strictly retail operations of concerns like 
appellants, notwithstanding a part of their operations caused 
them to be packers, was eliminated. 


The same division of jurisdiction appears in the 1958 changes 
in Section 406(b).!° The Trade Commission no longer would have 
“no power or jurisdiction” relating to any matter the subject of 
the Secretary’s jurisdiction except at the latter’s request. There- 
after the Commission would have jurisdiction also over matters 
otherwise within the jurisdiction of the Secretary “if the Com- 
mission determines that effective exercise of its power or juris- 
diction with respect to retail sales of any such commodities is or 
will be impaired by the absence of power or jurisdiction over all 
acts or transactions involving such commodities.” The commodi- 
ties referred to were “meat, meat food products, livestock prod- 
ucts in unmanufactured form, or poultry products.” The Com- 
mission also was given jurisdiction of transactions in commerce 
involving retail sales of these articles. Except as above indicated, 
the Amendments provide that the Commission shall have no juris- 
diction over any matter which by the Act is made subject to the 
jurisdiction of the Secretary.?° 


By the foregoing and complementary provisions, it appears 
quite clear that Congress understood that appellants and com- 
parable concerns had brought themselves in the course of time 
and by reason of the nature of their operatioris within the defini- 





7, Id. at B4. 

18, Act of September 2, 1958, ch. 909, § 1(1), 72 Stat. 1749. 
1 Act of September 2, 1958, ch. 909 § 1(2), 72 Stat. 1749. 
20. Act of September 2, 1958, ch. 909, § 1(2) (c), 72 Stat. 1750. 
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tion of “packer” in the Packers and Stockyards Act, that they 
became subject to the jurisdiction of the Secretary in those opera- 
tions, and that their activities in other respects, and as provided 
in the 1958 Amendments, should not be excluded from the juris- 
diction of the Federal Trade Commission. The consequence is 
that appellants’ argument based on the undesirability of a division 
or sharing of jurisdiction between the Secretary and the Trade 
Commission may not be accepted by the court. It is for Congress 
to consider should it desire to do so. 


Appellants place some reliance upon a statement in Giant Food 
Inc. v. Federal Trade Commission, 113 U.S. App. D.C. 227, 230, 
307 F.2d 184, 187, that we found without merit Giant’s contention 
that it was a “packer” within the meaning of the Packers and 
Stockyards Act. Viewed in context, the statement is not incon- 
sistent with our present decision. The case involved proceedings 
against Giant by the Federal Trade Commission for unfair trade 
practices in the conduct of its retail business as such. The court 
was not called upon to and did not consider whether in some of 
its operations Giant would qualify as a “packer” and, in those op- 
erations, be subject to the Packers and Stockyards Act as admin- 
istered by the Secretary of Agriculture. 


Affirmed. 
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CoMPANY. PACA Docket No. 9921. Decided October 3, 1966. 


Agent-broker—Failure to prove negligence—Failure to assert timely 
defense—Brokerage 


Where respondent failed to prove negligence of agent-broker for allegedly 
withholding financial status of customer and for failing to assist in 
collecting from customer and failed to assert timely defense of guaranty 
of payment, respondent liable to complainant for earned brokerage. 


Mr. W. A. Cleveland, Jr., of Jacksonville, Fla., for complainant. 
Respondent pro se. 
Mr. William L. Anderson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on May 11, 1965, and the formal 
complaint was filed on June 30, 1965. Complainant seeks repa- 
ration against respondent in the amount of $2,391.90 as brokerage 
fees in connection with 70 partial loads of grapes allegedly sold on 
respondent’s behalf during the period August 1, 1964, through 
March 16, 1965. 
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A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on August 
17, 1965. A copy of the investigation report was served upon 
complainant on August 15, 1965. Respondent filed an answer and 
counterclaim on September 1, 1965. Respondent admitted liability 
in the amount sought by complainant, but counterclaimed for an 
unspecified amount as damages allegedly sustained by reason of 
complainant’s failure to perform its specifications or duties as a 
broker. Complainant filed a reply denying any liability to re- 
spondent. 


An oral hearing, requested by respondent, was held in San 
Francisco, California, on April 18, 1966. Complainant was rep- 
resented by counsel. One witness testified for complainant. Two 
witnesses testified for respondent. The deposition of complainant’s 
president, Emmett Grandy, was received in evidence. No briefs 
were filed. 


FINDINGS OF FACT 


1. Complainant, Farmers Potato Distributing Company, Inc., 
is a corporation whose address is P. O. Box 8, Jacksonville Beach, 
Florida. At the time of the transactions involved herein, com- 
plainant was licensed under the act. 


2. Respondent is a partnership composed of A. Setrakian, Rob- 
ert Setrakian and Arleen S. O’Neill, doing business as Setrakian 
and Company, whose address is 601 Montgomery Street, San 
Francisco, California. At the time of the transactions involved 
herein, respondent was licensed under the act. 


3. During the period from August 1964 through mid-March 
1965, in the course of interstate commerce, complainant, acting 
as respondent’s broker and agent, sold to third persons a total of 
29,827 lugs of California grapes, which total included 5,691 lugs 
sold and shipped to Turner Produce Company, Miami, Florida. 
It was agreed that respondent would pay complainant brokerage 
of 10¢ per lug. 


4. Complainant’s brokerage fees on the 29,827 lugs of grapes 
sold for respondent totals $2,982.70. Respondent has paid com- 
plainant $590.80 of this sum, leaving a balance of $2,391.90 due 
and owing. 


5. An informal complaint was filed on May 11, 1965, which 
was within 9 months after the causes of action herein accrued. 
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CONCLUSIONS 


Respondent admits that the sum of $2,391.90, requested as rep- 
aration in the formal complaint, represents brokerage fees earned 
by complainant in connection with the transactions described in 
Finding of Fact No. 3. Respondent in its answer, however, denies 
that this sum is due and owing to complainant, for the reason 
that respondent allegedly suffered damages in excess of this 
amount due to complainant’s failure to perform properly those 
functions and duties required of a broker, in violation of section 
2(4) of the act (7 U.S.C. 499b(4)). Specifically, respondent in 
its counterclaim alleges that complainant, from the outset of these 
transactions, knew that Turner Produce Company (hereinafter 
called Turner) was financially unsound, but withheld this informa- 
tion from respondent and continued to negotiate sales of respond- 
ent’s grapes to Turner in order to build up its (complainant’s) 
brokerage fees. Respondent also alleges that complainant was 
further remiss in its duties as agent and broker, in that it (com- 
plainant) made no effort to assist respondent in collecting past- 
due accounts from Turner. Complainant filed a reply to the count- 
erclaim, denying that it withheld information from respondent 


concerning Turner’s financial condition, and also denying that it 


had failed—or even was required—to make, or help make, collec- 
tion from Turner on respondent’s behalf. 


The record shows that the parties did discuss Turner’s financial 


condition. However, there is no evidence that complainant failed 
to report the information available to it on this subject. Further- 
more, respondent has failed to introduce any evidence into the 


record to show that complainant had any particular knowledge 
concerning the financial status of Turner at the time the subject 


sales were made by complainant. In this connection complainant’s 
president, Emmett Grandy, stated in his deposition that complain- 


ant’s only source of information concerning Turner’s financial 
status was information from a trade-rating publication and hear- 


say information gleaned from members of the producé trade. John 
Baum, complainant’s sales manager, testified to the same effect at 


the oral hearing. Robert Setrakian, respondent partner, admitted 
at the hearing that respondent also had gathered all possible in- 


formation concerning Turner from these same two sources prior 
to talking with complainant on July 30, 1964, and agreeing to do 


business with Turner. Robert Setrakian testified, however, that 
complainant’s knowledge concerning Turner’s affairs was super- 
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ior to his own, on the ground that he (Setrakian) had been told 
in mid-January 1965, by Turner’s general manager, one Garth 
Wise, that complainant had at all times been cognizant of Turner’s 


financial status. Such statement is uncorroborated hearsay, how- 
ever, and therefore has little probative value. 


In reviewing the evidence, we conclude that respondent has 
failed to sustain its burden of proving that complainant misled 
it concerning the financial status of Turner. S. H. Becker Co. v. 
Morris Okun, 18 A.D. 300 (1959). We further conclude that re- 
spondent has even failed to show that complainant had any special 


knowledge of Turner’s financial condition which was not also 
known to respondent. 


Respondent, as we mentioned earlier, has alleged that complain- 
ant breached a duty to respondent, in that complainant failed in 
its duty of assisting respondent in the collection of past-due ac- 
counts from Turner. Complainant, in its reply, denies that it 
agreed to collect, or assist in collection of, accounts from Turner. 
As the moving party, the burden of proving complainant’s obli- 
gation for collecting, or assisting respondent in the collecting of, 
Turner’s past-due accounts, rests upon respondent. Upon a re- 


view of the evidence, consisting of conflicting statements by wit- 
nesses for both parties, we conclude that respondent has failed to 
sustain its burden of proof on this issue. Accordingly, we find 


that respondent’s allegations concerning complainant’s failure to 
make, or help make, collections is without merit. 


At the oral hearing respondent partner Robert Setrakian testi- 
fied that on July 30, 1964, complainant, through its president, 
Emmett Grandy, had guaranteed payment of the Turner account 


as an inducement to respondent to do business with Turner. Com- 
plainant objected to this testimony being received in evidence, 


on the ground that the claimed guaranty was not made an issue 
in the pleadings but was raised for the first time at the hearing, 
so that complainant was not aware that this was a matter in 
dispute and therefore did not come to the hearing prepared to 
rebut or disprove the claim. 


Complainant’s objections to the receipt of evidence given by 
respondent on the subject of the claimed guaranty is well-founded. 


See Hooker-Corrin v. Boler, 24 A.D. 715, 718 (1965) ; Alex-San 
Vegetable Company v. Sunny Valley Packing Company, et al., 
15 A.D. 847, 856 (1956). Accordingly, we conclude that the testi- 
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mony given at the oral hearing by respondent partner Robert 
Setrakian in connection with the claimed guaranty should be 
given no consideration in determining the controversy herein. 

In view of the foregoing, we conclude that respondent’s counter- 
claim should be dismissed. Respondent’s failure to pay complain- 


ant the balance of the brokerage fees due in the amount of 


$2,391.90 is in violation of section 2 of the act, for which repara- 
tion should be awarded, with interest. 


ORDER 
Within 30 days from the date of this order, respondent shall 


pay to complainant, as reparation, $2,391.90, with interest there- 
on at the rate of 6 percent per annum from February 1, 1965, 


until paid. 


The counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 10,851) 


FLORANCE DISTRIBUTING Co. v. LYNN JOSEPHSON PRODUCE AND/OR 
TREASURE VALLEY PRopUCE. PACA Docket No. 9830. Decid- 
ed October 3, 1966. 


Guaranty of payment not established—Acceptance—Liability 


Where complainant failed to prove that individual respondent guaranteed 
payment of produce purchased by partnership respondent, complaint 
dismissed as to individual respondent. Having accepted the produce, 
partnership is liable for amount due. 

Mr. Martin Jerry Bleckman, of Los Angeles, Cal., for complainant. 

Daniel & Gatchel, of Payette, Idaho, for respondent Lynn Josephson 
Produce. 
Mr. Karl A. Kern, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
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tion against respondents in the amount of $1,947.28 which is al- 


leged to be the balance due on the purchase price of a truckload 
of mixed produce sold and delivered to respondent Treasure Valley 
Produce in interstate commerce, with payment guaranteed by 


respondent Lynn Josephson. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant. Copies of the formal com- 
plaint and the report of investigation were served upon respond- 


ents. Respondent Lynn Josephson filed an answer to the com- 


plaint, denying any liability in connection with the transaction 
and requesting an oral hearing. Respondent Treasure Valley 
Produce did not file an answer. 

An oral hearing was held in Payette, Idaho, on May 17, 1966. 


Respondent Lynn Josephson was represented by counsel. At com- 


plainant’s request the deposition of respondent Lynn Josephson 
was received in evidence. Two witnesses appeared and testified 
for respondent Lynn Josephson. These witnesses were respondent 
Lynn Josephson himself and his son, Jon Josephson, one of the 
partners in the partnership of respondent Treasure Valley Pro- 


duce. Counsel for respondent Lynn Josephson was permitted to 
make an oral statement in lieu of filing a brief. Complainant did 
not file a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, Florance Produce Inc., doing 
business as Florance Distributing Co., whose address is 2622 
South Alameda Street, Los Angeles, California. 


2. The first respondent is an individual, Lynn Josephson, do- 
ing business as Lynn Josephson Produce, whose address is P. O. 
Box 579, Payette, Idaho. At the time of the transaction involved 
herein, this respondent was licensed under the Act. 


3. The second respondent is a partnership composed of Floyd 
Lee Johnson and Jon Lynn Josephson, doing business as Treasure 
Valley Produce, whose address is P. O. Box 357, Payette, Idaho. 
At the time of the transaction involved herein, this respondent 
was not licensed, but was subject to license, under the Act. 


4, Prior to or on August 12, 1964, contemplating shipment in 
interstate commerce, complainant, by oral contract, via telephone, 
sold to respondent Treasure Valley Produce one truckload of 
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mixed produce at various prices totaling $2,328.62, f.o.b. ship- 
ping points in California. 


5. On or about August 12, 1964, before making its first ship- 
ment to respondent Treasure Valley Produce, complainant re- 
quested and received a guaranty of payment. The guaranty in 
the form of a telegram from respondent Lynn Josephson guaran- 
teed payment of the one truckload and was accepted by complain- 
ant who proceeded with the truckload shipment to respondent 
Treasure Valley Produce. 


6. Upon arrival of the August 12, 1964, shipment in Payette, 
Idaho, respondent Treasure Valley Produce accepted it and paid 
complainant the full purchase price. 


7. On or about September 15, 1964, contemplating shipment in 
interstate commerce, complainant, by oral contract, via telephone, 
sold and shipped to respondent Treasure Valley Produce one 
truckload of mixed produce at various prices totaling $3,447.28, 
f.o.b. shipping points in California. 


8. Upon arrival of the September 15, 1964, shipment in Payette, 
Idaho, respondent Treasure Valley Produce accepted it. When 
payment was not forthcoming complainant made several telephone 
calls in early October to respondent Treasure Valley Produce in 
an unsuccessful effort to obtain payment. A wire then was sent 
to respondent Lynn Josephson, who received it but made no 
answer. Finally complainant in November received a check in the 
full $3,447.28 amount from respondent Treasure Valley Produce. 


9. After depositing the $3,447.28 check it was returned to com- 
plainant because of insufficient funds. Thereafter, complainant 
agreed to accept from respondent Treasure Valley Produce six 
weekly installment payments of $500 and a final payment of 
$447.28. In accordance with this arrangement three $500 checks 
were sent by respondent Treasure Valley Produce to complainant, 
which checks were dated November 20, November 27; and Decem- 
ber 4 of 1964. No further payments were made, leaving a balance 
of $1,947.28 owing complainant. 


10. The formal complaint was filed on April 16, 1965, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant has the burden of proving, by a preponderance of 
the evidence, all of the material allegations of its complaint. Re- 
spondent Lynn Josephson denies in his answer that he guaranteed 
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payment of the September 15, 1964, shipment and affirmatively 
alleges that he guaranteed payment only of the August 12, 1964, 
shipment. The only additional evidence complainant submitted 
in support of its complaint was the deposition of respondent Lynn 
Josephson, which deposition substantiates the allegations con- 
tained in the answer of this respondent. We must conclude that 
complainant has failed to sustain its burden of proof with respect 
to respondent Lynn Josephson. It follows that the complaint as 
to Lynn Josephson Produce should be dismissed. 


Respondent Treasure Valley Produce failed to file an answer 
to the formal complaint and by such failure this respondent is 
deemed to have admitted the allegations of the complaint, includ- 
ing the purchase of the shipment in question, the acceptance 
thereof, and liability to complainant for the remaining balance 
of the purchase price. Furthermore, the testimony of one of its 
partners, who was called as a witness at the hearing on behalf of 
respondent Lynn Josephson, establishes such liability. It is con- 
cluded that respondent Treasure Valley Produce is liable for the 
balance of the purchase price of the September 15, 1964, ship- 
ment. Its failure to pay complainant said balance is in violation 
of Section 2 of the Act. Complainant should be awarded repara- 
tion against Treasure Valley Produce in the amount of $1,947.28, 
with interest. 













ORDER 


Within 30 days from the date of this order, respondent Treasure 
Valley Produce shall pay to complainant, as reparation, $1,947.28, 
with interest thereon at the rate of 6 percent per annum from 
October 1, 1964, until paid. 


The complaint as to respondent Lynn Josephson Produce is 
hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 10,852) 


In re LEE’S PRODUCE, INC. PACA Docket No. 2-256. Decided Oc- 
tober 3, 1966. 


Failure to pay—Revocation of license—Consent 


Respondent consented to the issuance of an order revoking its license under 
the act for its failures to make full payment promptly of purchase prices 
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and brokerage earned in transactions involving perishable agricultural 
commodities. 


Miss Daphne M. Anderson for complainant. 
Mr. William B. Roman, of Miami, Fla., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed on September 8, 1966, by the Di- 
rector, Fruit and Vegetable Division, Consumer and Marketing 
Service, United States Department of Agriculture. It is alleged 
in the complaint that respondent repeatedly and flagrantly vio- 
lated section 2 of the act, and repeatedly, willfully, and flagrantly, 
violated section 8(b) of the act. 


Respondent filed an answer on September 27, 1966, admitting all 
of the allegations of the complaint except those alleging violations 
of section 8(b) of the act, which allegations were specifically 
denied. Respondent’s answer also waived oral hearing; waived 
the provisions of section 10 of the act with respect to the require- 


ment of a 10-day period before an order can take effect; waived 
the preparation of a Hearing Examiner’s report, the filing of 
exceptions thereto, and oral argument before the Secretary; and 
consented to the issuance of an order revoking its license. Com- 
plainant has filed a consent to the issuance of such an order, 
thereby, in effect, withdrawing for purposes of this proceeding, 
the allegations of the complaint concerning those matters which 
are denied herein by respondent. 


FINDINGS OF FACT 


1. Respondent, Lee’s Produce, Inc., is a Florida corporation 
trading under license No. 661963, which was issued to it pursuant 
to the act on February 11, 1966. This license is next subject to 
renewal on or before February 11, 1967. Respondent’s place of 
business is located in Naranja, Florida; its current mailing ad- 
dress is % William B. Roman, Attorney at Law, 235 Pan Ameri- 
can Building, 150 Southeast Third Avenue, Miami, Florida. The 
officers, directors, and stockholders of respondent corporation are: 
Melvin Wilson Booth, president, director and owner of 100 per- 
cent of the stock; Dorothy Ross Booth, secretary-treasurer and 
director; and William Bradford Roman, director. 
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2. During the period February through June 1966, respondent 
purchased numerous lots of mixed vegetables, being perishable 
agricultural commodities, from 25 growers or farmers at agreed 
purchase prices in contemplation of interstate commerce. In each 
and every transaction, respondent accepted the commodity from 
the seller without complaint; shipped the commodity in interstate 
commerce from shipping point at Naranja, Florida, to buyers in 
various states, but has failed to make full payment promptly of 
such agreed purchase prices. The names of the sellers and the 
total amount due each are set forth below: 


Name and Addresz Amount Due 
W. Adderly, Naranja, Florida $ 9.40 
Grover Brown, Princeton, Florida 159.65 
Robin Bryant Farms, Princeton, Florida 4,217.60 
Fred Caple, Miami, Florida 104.00 
W. H. Cato, Homestead, Florida 343.55 
Geo. Cody, Homestead, Florida 14,000.00 
Roy Douberly & Sons, Homestead, Florida 54,880.27 
Gloria Avocado Groves, Inc., Homestead, Florida 12.30 
Raymond Greer, Princeton, Florida 1,382.40 
Fay Horton, Homestead, Florida 49.70 
Paul Konsky, Homestead, Florida 5,639.09 
Lewis Farms, Princeton, Florida 159.60 
John Martin, Homestead, Florida 240.65 
L. Matthews, Homestead, Florida 139.00 
Robert Ryan, Homestead, Florida 38.00 
Sanders Farms, Princeton, Florida 342.30 
Bill Scarbrough, Homestead, Florida 14,059.45 
Don Scarbrough, Homestead, Florida 16.45 
Southern Farms, Princeton, Florida 598.50 
Underwood & Sanders, Homestead, Florida 19,110.37 
Ray Walker, Princeton, Florida 620.55 
John Ware, Homestead, Florida 29.40 
Ray Wondaloski, Naranja, Florida 581.35 
G. C. Woods & Son, Goulds, Florida 282.00 
C. L. Yelington, Miami, Florida 17.80 


3. During the period February through June 1966, respondent 
purchased numerous lots of mixed vegetables, being perishable 
agricultural commodities, from eight shippers in interstate com- 
merce or in contemplation thereof, at agreed purchase prices. Re- 
spondent accepted each shipment without complaint but failed to 


make payment promptly for such agreed purchase prices. The 


names of the shippers and the amounts due each are set forth 
below: 


Name and Address Amount Due 


Brown Fruit Co., San Francisco, California $285.00 
Calavo Growers of Calif., Los Angeles, California 37.00 
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Name and Address Amount Due 
Cornelius & Sons, Homestead, Florida 572.40 
W. P. Culbertson, Homestead, Florida 90.00 
Pacific Produce, San Francisco, California 36.65 
Patterson Bros., Stockbridge, Michigan 279.80 
Southern Florida Vegetable Exchange, Homestead, Florida 440.12 
Van Buren City Fruit Exchange, Pompano Beach, Florida 133.95 


4. During the period February through June 1966, respondent 
engaged the services of Joe N. Golman & Co., Inc., Dallas, Texas, 
a broker, to negotiate on respondent’s behalf contracts of pur- 
chase and sale of perishable agricultural commodities in inter- 


state commerce. Joe H. Golman & Co., Inc., negotiated such con- 
tracts and performed its duties as a broker and earned total 
brokerage fees of $407.50. Respondent has failed to pay the 


broker the earned brokerage fees. 


5. The unpaid sums due the various sellers and due the broker 
as listed in paragraphs 2 through 4 of this complaint are the 


amounts as reflected by the Department’s examination of re- 
spondent’s books as of August 2, 1966. These sums were due for 


payment between February and June 1966, and are overdue at 
this time. 


6. By notice in writing, respondent was afforded the opportun- 
ity to demonstrate or achieve compliance with all lawful require- 


ments of the act relating to the allegations contained in the com- 
plaint, but it failed to do so. 


CONCLUSIONS 


By failing to make full payment promptly of the agreed pur- 
chase prices and brokerage fees, due in respect of transactions 
involving perishable agricultural commodities in interstate com- 
merce, as set forth in Findings of Fact 2 through 4 herein, re- 
spondent has repeatedly and flagrantly violated section 2 of the 
act. Respondent filed an answer in which it admitted these facts, 
and consented to the issuance of an order, with findings of fact 
based on the admitted allegations of the complaint, revoking the 
license issued to respondent corporation under the Perishable 
Agricultural Commodities Act, 1930, as amended. Respondent 
also waived oral hearing; waived the provisions of section 10 of 
the act with respect to the effective date of the order; and waived 
the preparation of a Hearing Examiner’s report, the filing of 
exceptions thereto, and oral argument before the Secretary. 
Complainant has consented to the issuance of an order consistent 





—— 








NICK KALENDER FARM v. ROYAL PALM PRODUCE 1275 
Cite as 25 A.D. 1275 


with the terms proposed by respondent. Accordingly, pursuant 
to section 47.26(b) of the rules of practice [7 CFR 47.26(b)], 
such an order should be issued. 


ORDER 


Effective on the 5th day after the date hereof, respondent’s 
license under the act is revoked. 
The facts and circumstances shall be published. 


Copies of this order shall be served upon the parties. 


(No. 10,853) 


NIcK KALENDER FARM v. ROYAL PALM PRODUCE. PACA Docket 
No. 2-52. Decided October 12, 1966. 


Petition for reconsideration—Dismissed 


As the order of September 9, 1966, is supported by the evidence and by the 
law applicable thereto, respondent’s petition for reconsideration is 


dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER ON RECONSIDERATION 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). On September 9, 1966, an order was issued awarding rep- 
aration to complainant against respondent. A copy of this order 
was served upon respondent on September 12, 1966. Subsequently 
an extension of time was granted to respondent, to October 3, 
1966, within which to file a petition for reconsideration of the 
order of September 9, with that order being stayed pending the 
issuance of a further order in the proceeding. 


Upon reconsideration of the order of September 9, 1966, we 
find that all the matters set forth in respondent’s petition were 
thoroughly analyzed and considered at the time of issuance of 
such order. The order, in our opinion, is supported by the evidence 
and by the law applicable thereto. Accordingly, respondent’s 
petition is hereby dismissed without prior service upon complain- 
ant. 
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The order of September 9, 1966, is hereby reinstated and the 
reparation awarded therein shall be paid within 30 days from 
the date hereof. 


Copies of this order shall be served upon the parties. 


(No. 10,854) 


RONALD YAMAMOTO v. ALVIN NOLL. PACA Docket No. 9759. 
Decided October 12, 1966. 


Contract—Established—Rejection—Damages 


Where oral contract for additional seed garlic is established, complainant 
entitled to damages resulting from respondent’s rejection thereof. 
Damages awarded for difference between resale value and contract price 
plus freight charges. 


Mr. Ernest S. Brown and Mr. Peter I. Breen, of Reno, Nev., for complainant. 
Mr. Robert N. Jacobs, of San Jose, Cal., for respondent. 
Mr. William L. Anderson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on October 20, 1964, and the 
formal complaint was filed on January 28, 1965. Complainant 
seeks reparation against respondent in the amount of $10,286.82 
in connection with a transaction involving the sale of seed garlic 
in interstate commerce. 


A copy of the complaint and a copy of the investigation report 
prepared by the Department were served upon respondent. A 
copy of the report of investigation was also served upon com- 
plainant. Respondent filed an answer on April 30, 1965, denying 
any liability to complainant. 


An oral hearing was held in Gilroy, Califérnia, on October 4, 
1965, and resumed in San Jose, California, on October 27, 1965. 
Both parties were represented by counsel at the hearing. Neither 
party submitted a brief. 
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FINDINGS OF FACT 


1. Complainant, Ronald Yamamoto, is an individual whose ad- 
dress is 4850 South Virginia Street, Reno, Nevada. 


2. Respondent, Alvin Noll, is an individual whose address is 
P. O. Box 367, Gilroy, California. At the time of the transactions 


involved herein, respondent was not licensed under the act but 
was subject to license. 


3. In April or May 1963, complainant and respondent entered 
into a written contract whereby complainant sold to respondent 
early variety field-run seed garlic to be harvested in 1963, 1964 
and 1965 from approximately eight acres of land leased by com- 
plainant in Washoe County, Nevada, at 15 cents per pound, net 
weight, f.o.b. Reno, Nevada. Payment was to be made within 10 
days after acceptance of the garlic. At the same time, complain- 
ant entered into a similar contract covering approximately four 
acres with Robert K. Kishimura, a farmer from Gilroy, California. 
Complainant was instructed by Kishimura and respondent to ship 
the garlic after harvest by truck from Reno, Nevada, to Gilroy, 
California, and to have the driver contact Kishimura for instruc- 
tions with respect to distribution between him and respondent. 
All of the negotiations beginning in September 1962, up to the 


preparation of the written contracts were handled by complainant 
and Kishimura. 


4, In 1968, complainant’s crop of garlic was less per acre than 
the prior year because of a flood which occurred in February. In 
August 1963, complainant harvested and shipped to Kishimura 
approximately 50,000 pounds of seed garlic over 114 inches in 
size. Of this amount, respondent received about 36,000 pounds. 
In September 1963, respondent received from complainant, 
through Kishimura, about 10,000 pounds of seed garlic 114 inches 
and smaller. Respondent paid complainant for all of the garlic 
received at 15 cents per pound and also paid the freight charges 
thereon from Reno to Gilroy. 


5. In August or September 1963, at respondent’s request, Kishi- 
mura told complainant that respondent desired an additional 10 
acres of seed garlic for harvest the next year. Complainant said 
that he would plant this extra acreage if he had sufficient seed 
stock. Kishimura relayed this information to respondent. There- 
after, complainant planted 43 acres of seed garlic and told Kishi- 


mura that he had planted the 10 additional acres. Respondent 
was so advised. 
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6. The 43 acres planted by complainant in December 1963 
yielded an average of 14,609 pounds per acre. The four acres 
planted for Kishimura produced 711 sacks having a gross weight 
of 56,860 pounds and the 18 acres grown for respondent produced 
8,172 sacks, weighing 253,120 pounds. 


7. Between August 16 and August 30, 1964, complainant ship- 
ped by truck from Reno, Nevada, to Kishimura in Gilroy, Cali- 
fornia, six loads of early variety seed garlic. The first load, con- 


sisting of 592 sacks weighing 47,280 pounds, and the second load, 
consisting of 576 sacks weighing 46,140 pounds, were accepted 


by Kishimura. The third load of 572 sacks, weighing 45,740 
pounds, and the fourth load of 576 sacks, weighing 45,500 pounds, 
were accepted by respondent. The fifth load of 576 sacks, weigh- 
ing 46,140 pounds, and the sixth load of 576 sacks, weighing 
46,460 pounds were tendered to respondent by Kishimura. Re- 
spondent told Kishimura that he would not take any more garlic 


from complainant. Kishimura informed complainant of respond- 
ent’s position. At complainant’s direction, Kishimura stored the 
fifth and sixth loads in his warehouse. The remaining 415 sacks 
weighing 32,720 pounds were still in complainant’s warehouse. 


8. Complainant promptly and properly resold 1,399 of the sacks 
refused by respondent for a total price of $9,809.03, delivered 
Gilroy, California. The remaining 168 sacks were dumped at 
Gilroy. 


9. Deducting 34, of a pound for the weight of each sack, the 
net weight of the two loads of garlic accepted by respondent was 
90,379 pounds. Respondent paid complainant 15 cents per pound, 
or a total of $13,556.85 as an undisputed amount for these loads. 


10. Complainant paid freight charges of $1,264.85 on the 1,567 
sacks refused and the 1,148 sacks accepted by respondent. 


11. The formal complaint was filed January 28, 1965, which 
was within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


There is no dispute that in April or May 1963, complainant 
contracted in writing to sell to Kishimura and respondent four 


and eight acres, respectively, of early variety seed garlic to be 
grown by complainant near Reno, Nevada, and harvested during 
the years 1963, 1964 and 1965. Copies of these two signed con- 
tracts were received in evidence at the hearing on behalf of com- 
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plainant. Each contract contains the typed words, “Price: Fifteen 
($.15) cents per net pound for the Early Variety Seed Garlic, 
f.o.b. Gilroy, California.” The latter two words are marked 
through with ink and the words “Reno, Nevada” written below, 


followed by the signature “A. Noll” on respondent’s contract and 
“Robert Kishimura” on the other. A copy of respondent’s con- 


tract furnished by respondent is a part of the Department’s report 


of investigation. Here the signature opposite the alteration is 
“A. L. Noll”. 


Complainant’s claim concerns only the garlic harvested in 1964. 
Complainant alleges in the formal complaint that the terms of 
his contract with respondent are as set forth in the altered con- 
tract above; that in September 1963, Kishimura ordered an ad- 
ditional 10 acres of seed garlic for respondent for 1964; that com- 
plainant planted a total of 18 acres of garlic for respondent; that 
the garlic was harvested in 1964, and respondent accepted two 


loads and paid the price thereof of $13,556.85; and that respond- 
ent failed and refused to take the balance of the garlic harvested 
from the 18 acres. Complainant seeks damages of $10,286.20, the 
difference between the contract price of the garlic refused and the 
total resale price thereof, plus the freight charges from Reno to 


Gilroy which were to be borne by respondent. 


Respondent in his answer admitted that, by contract in writ- 
ing, he agreed to purchase from complainant eight acres of field- 
run seed garlic at 15 cents per pound, f.o.b. Reno, Nevada. How- 
ever, at the oral hearing, respondent denied that his contract con- 
tained the change in ink at the time he signed it as buyer. This 
witness testified that he had both contracts drawn up in March 
1963, by a Judge Claridge, as a result of the negotiations conduct- 
ed solely between complainant and Kishimura; that he signed his 
contract at Gilroy; and that he and Kishimura took both contracts 
with them when they went to visit complainant at Reno in April 
1963. Respondent further testified that, while he was sitting in 
his car preparatory to returning to Gilroy, complainant and Kishi- 
mura signed the contracts on the front of the car; and that 
Kishimura retained both contracts until July or August 1963, 
when he gave respondent’s contract to Judge Claridge. While re- 
spondent admitted that during the visit to Reno he agreed to pay 
freight charges on shipments made in 1963 because the market 
was “pretty good that year,” he denied that he made the altera- 
tions on the contracts. According to this witness, the first notice 
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he had of the alterations was when the contract was received 
back by Judge Claridge. 


Kishimura testified that during the drive to Reno, he and re- 
spondent discussed paying complainant a slightly higher price 
than 15 cents per pound because the market was good; that they 
mentioned the matter to complainant at Reno and it was agreed 
that he and respondent would pay the freight charges between 
Reno and Gilroy; and that respondent changed the f.o.b. point 
on both contracts to reflect the agreement, following which they 
signed the change on their respective contracts and also signed 
the contracts at the bottom. 


Complainant’s testimony corroborates that of Kishimura con- 
cerning the events at Reno. In addition, the report of investiga- 
tion includes the statement of a Department investigator that he 
discussed the complaint with respondent on December 1, 1964, 
and the latter admitted signing his contract at Reno. It is con- 
cluded that the preponderance of the evidence supports com- 
plainant’s position that the written contract as altered reflects 
the final agreement between complainant and respondent in April 
or May 1963. 


Respondent denied in his answer that in September 1963 he re- 
quested the planting of 10 additional acres of seed garlic or that 
any contract was negotiated or entered into by respondent with 
regard to the planting of any additional acreage. Furthermore, 
respondent alleged that complainant breached the contract for 
eight acres by shipping an excess amount of garlic in 1964. 


Kishimura testified that complainant delivered one load of 
garlic in August 1963 which he divided with respondent; that 
the crop was short in 1963 because of a flood; that in September 
complainant said that he had some smaller garlic available; and 
that respondent upon being informed of this additional garlic 
agreed to purchase some at 15 cents per pound. Kishimura fur- 
ther testified that at or about this same time respondent asked 
him to order 10 more acres for 1964; that complainant said he 
would plant the additional acreage if he had seed available and 
respondent was so informed; and that in October complainant 
told him he had planted a total of 18 acres for respondent and 
this information was relayed to respondent. Continuing, the 
witness testified that in the Spring of 1964, he learned complain- 
ant would probably have a bumper crop; that respondent said he 
might have trouble using all of the garlic and that Kishimura 
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agreed to help him dispose of some of it; and that in June 1964, 
respondent denied that he had a contract for any garlic where- 
upon he took respondent’s contract to Judge Claridge. According 
to Kishimura, he accepted the first load which arrived at his ranch 
in August 1964, and this was 90% of his acreage; that the second 
load contained his balance and the rest was for Frasetti Bros.; 
that the next two loads were accepted by respondent; and that 
when respondent was notified of the arrival of the fifth load he 
said he had no more garlic coming. 


Here again, complainant’s testimony is substantially the same 
as that of Kishimura. Complainant testified that he did not know 
how Kishimura and respondent prorated the additional garlic 
purchased by them in 1968, but he got a check from each. The 
bill of lading submitted by respondent shows that on September 
6, 1963, complainant shipped 391 bags of No. 2 garlic to respond- 
ent and Kishimura. 


Respondent’s testimony is confusing as to whether he ordered 
the smaller garlic in September 1963, or had any knowledge there- 
of prior to its arrival. However, he admitted receiving and pay- 
ing for it, and also paying the freight charges. Respondent testi- 
fied in effect that he felt compelled to buy this smaller garlic from 
complainant because to do otherwise would have jeopardized his 
right to receive garlic in the two remaining years of his contract. 
He testified further that he did not contract for the planting of 
10 more acres of seed garlic for 1964, or talk about such an agree- 
ment in 1963, and that it is his practice to have written contracts 
for future delivery of a quantity of garlic. According to respond- 
ent, the first discussion about 10 additional acres was in August 
1964, when he inquired about the garlic to be shipped under his 
contract and Kishimura said that respondent had about 220,000 
pounds of garlic coming; that at this time he asked Kishimura 
to return his contract; and that complainant delivered 90,000 
pounds of garlic and when he tried to deliver more, respondent 
refused it. 


Complainant had the burden of proving by a preponderance of 
the evidence his contention that respondent authorized Kishimura 
to contract orally for the planting of 10 additional acres of seed 
garlic for 1964. While the testimony of Kishimura and respond- 
ent is in direct conflict on this issue, in our opinion, the testimony 
of Kishimura is more convincing. There is no dispute that for 
some years prior to the controversy involved herein, Kishimura 
and respondent, who are neighbors, had been on friendly terms. 
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Merely as a friendly gesture, Kishimura conducted for respondent 
the negotiations with complainant which led up to the written con- 
tract herein. At most Kishimura and respondent had made only 
one or two purchases of seed garlic previously from complainant. 
Kishimura testified that he received no compensation from either 
party in connection with the transactions in question, and there is 
no evidence to the contrary. 


Furthermore, Kishimura testified in effect that in 1963 there 
was a shortage of both seed and commercial garlic and the market 
prices of both were very good, whereas the opposite was true in 
1964. Although respondent at the outset testified to the same 
effect, he thereafter claimed there was little if any change in 
such prices. It is also impossible to accept respondent’s testimony 
that he was more or less compelled by complainant to purchase the 
smaller garlic in 1963. It seems obvious to us that respondent 
was disappointed with the quantity of garlic received from com- 
plainant under the contract in 1963 and welcomed the opportunity 
to purchase additional garlic. In this connection, complainant 
submitted figures showing the number of acres of garlic planted 
by him and the average yield per acre for 1962 through 1964, 
respectively, as follows: 10.5 acres, 10,261 pounds, 32 acres, 8,941 
pounds; 43 acres, 14,609 pounds. Upon all of the facts and cir- 
cumstances in this proceeding, it is concluded that complainant 
has sustained the burden of proving that respondent authorized 
Kishimura to contract orally for the planting of 10 additional 
acres of seed garlic for 1964. 


The failure of respondent to take the balance of the garlic, 
1,567 sacks having a gross weight of 125,320 pounds, constituted 
a rejection without reasonable cause in violation of section 2 of 
the act. The general measure of damages for nonacceptance of 
produce sold is the difference between the contract price and the 
market value of such produce. The price realized on a prompt and 
proper resale is evidence of such value. Complainant testified that 
it was his practice to deduct 34, of a pound per sack for the weight 
thereof in computing the net weight. Using this deduction, the 
1,567 sacks had a net weight of 124,145 pounds and a contract 
value of $18,621.75, f.o.b. Reno, Nevada. Complainant’s evidence 
indicated that he resold 1,399 sacks for a total delivered price of 
$9,809.03, including 220 sacks weighing 17,600 pounds, sold to 
Kishimura at 15.63 cents per pound. Most of these sales took 
place before the end of October. The remaining 168 sacks were 
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dumped. The total resale price is $8,812.72 less than the contract 
price. 


In addition, complainant claims that he paid freight charges of 
58 cents per hundred pounds on 235,525 pounds of garlic, or a 
total of $1,357.22, and that he gave Kishimura credit of $110.88 
for freight charges of 63 cents per hundred pounds on the 17,600 
pounds. Under the “f.o.b. Reno, Nevada,” term of the contract, 
the freight charges were to be borne by respondent. The 235,525 
pounds of garlic mentioned by complainant includes 457 sacks 
weighing 36,560 pounds which he testified that he sold to Frasetti 
Bros. for $5,484, following respondent’s rejection. The date of sale 
is not mentioned. The evidence shows, however, that these sacks 
were in the second load shipped to Kishimura on August 18, 1964, 
some time prior to any rejection by respondent. Kishimura testi- 
fied that he directed the load to Frasetti but did not state at whose 
direction he did so. On the basis of the evidence submitted, we 
conclude that complainant is only entitled to reimbursement for 
freight charges on the two loads accepted and the three loads 
rejected by respondent, 216,560 pounds, or a total of $1,264.85. 


The total damages sustained by complainant is $10,077.57. 
Reparation should be awarded complainant in that amount with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $10,077.57, with interest there- 
on at the rate of 6 percent per annum from October 1, 1964, until 
paid. 

Copies of this order shall be served upon the parties. 


(No. 10,855) 


NICK BOZANICH, JR. v. TRUGMAN-NASH, INC. and/or JOHN SLA- 
VICH, JR., INC. PACA Docket No. 9997. Decided October 21, 
1966. 


Warranty as to grade—Mutual rescission—Not established— 
Grapes—Damages 


Where buyer failed to establish a warranty as to grade of table grapes pur- 
chased and failed to prove mutual rescission or any contract breach by 
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seller, damages awarded complainant-seller for difference between resale 
value and contract price. Complaint against agent dismissed. 


Slavin and Carr, of New York, N. Y., for complainant. 
Bernstein, Weiss, Hammer & Parter, of New York, N. Y., for respondent 
Trugman-Nash, Inc. 
Respondent John Slavich, Jr., pro se. 
Mr. James A. O'Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant requests an 
award of reparation against respondent Trugman-Nash, Inc., in 
the sum of $2,798.72, which is alleged to be the unpaid balance due 
complainant on the purchase price of a carload of grapes sold and 
delivered to this respondent in December 1964. In the alternative, 
and provided respondent Trugman-Nash, Inc. is found to be with- 
out liability for the loss claimed, complainant seeks reparation in 
like amount from respondent John Slavich, Jr., Inc., which al- 
legedly failed to perform the duties and specifications of a broker 
in connection with the subject transaction. 


Copies of the formal complaint and the Department’s report of 
investigation were served upon each of the respondents. A copy 
ef the report of investigation was served upon complainant. There- 
after both respondents filed answers, copies of which were served 
upon one another, as well as upon complainant. The answer 
filed by Trugman-Nash, Inc., contained a counterclaim, to which 
complainant filed a reply. A copy of the reply was served upon 
each respondent. Each respondent requested an oral hearing. 


An oral hearing was held at New York City on June 24, 1966, 
at which complainant and respondent Trugman-Nash,. Inc. were 
represented by counsel. Four witnesses testified at the hearing, 
two for respondent Trugman-Nash, Inc., and two for respondent 
John Slavich, Jr., Inc. Complainant’s deposition testimony was 
received in evidence, together with the exhibits attached thereto. 
Complainant and respondent Trugman-Nash, “Inc. filed briefs. 


FINDINGS OF FACT 


1. Complainant is an individual, Nick Bozanich, Jr., whose 
address is Route 2, P. O. Box 249, Delano, California. At the 
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time of the transaction involved herein, complainant was not 
licensed under the act. 


2. Respondent Trugman-Nash, Inc. is a corporation whose ad- 
dress is 99 Hudson Street, New York, New York. At the time of 
the transaction involved herein, this respondent was licensed under 
the act. 


3. Respondent John Slavich, Jr., Inc. is a corporation whose 
address is 100 Hudson Street, New York, New York. At the time 
of the transaction involved herein, this respondent was licensed 
under the act. 


4, On November 27, 1964, in the course of interstate and for- 
eign commerce, complainant, acting through respondent John Sla- 
vich, Jr., Inc. as his agent, hereinafter referred to as Slavich, 
sold to respondent, Trugman-Nash, Inc., hereinafter referred to 
as Trugman, one carload, or 1,080 lugs of Table Queen brand 
California Ribier table grapes for shipment to New York City 
for export, at an agreed price of $4.00 per lug, or a total of $4,320, 
f.o.b. Delano, California. 


5. A Confirmation of Sale was issued by Slavich on November 
27, 1964, to cover the transaction set forth above. Included in the 
confirmation was the following notation: “NEED SANITARY 
CERTIFICATE AND FEDERAL INSP FOR EXPORT.” 


6. On November 28, 1964, the 1,080 lugs of grapes were officially 
inspected at Jasmine, California. The Federal-State inspection 
certificate issued at that time certified the grapes as being U.S. 
No. 1 Table grapes, having less than 14 of 1% decay, and meeting 
Canadian import requirements. 


7. On November 28, 1964, complainant shipped from Jasmine, 
California, to Slavich at New York City, the kind, quantity, brand, 
quality and grade of grapes called for in the contract of sale, and 
in the manner agreed upon in car RD 14076. 


8. On November 30, 1964, Slavich, by written order to the 
carrier, diverted car RD 14076 from itself to Trugman at New 
York City, via the Erie-Lackawanna Railroad Company, with the 
diversion order stating: “For export lighterage free.” 


9. On December 1, 1964, Trugman confirmed in writing its 
verbal order previously given to the carrier, the Erie-Lackawanna 
Railroad, to deliver car RD 14076 to the Grace Lines for loading 
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onto the SS SANTA ROSA at Pier 58, North River, New York, 
in time to make the sailing of December 4, 1964. 


10. Car RD 14076 arrived at Jersey City, New Jersey, at 7:45 
p.m. on December 3, 1964, and was inspected by the Railroad 
Perishable Inspection Agency at 10:50 p.m. on the same night 
during unloading at Dock 8 in Jersey City, New Jersey. The RPIA 
report reads, in pertinent part, as follows: 


“Full tight packs. Bunches are medium to large, fairly com- 
pact to compact. Berries are medium to large size, medium 
to dark blue color. Less than 1% loose and shattered. Stems 
are browning. No decay.” 


11. On December 4, 1964, after loading the grapes onto a trailer 
of the Erie-Lackawanna Railroad at Dock 8 in Jersey City, New 
Jersey, the shipment was delivered to the Grace Lines at Pier 58 
in New York City for loading onto the SS SANTA ROSA. The 
shipment was there examined by an inspector for the Grace Lines, 
who advised Trugman that the grapes were in poor condition for 
export. At 10:15 a.m. on December 4, a Federal inspection was 
made of the subject grapes at Pier 58, with the following results, 
in relevant part: 


“Quality: Clean, fairly compact to compact. Fairly well to 
well colored. Grade defects average 6% consisting of scars 
and growth cracks. 


“Condition: Berries generally firm and firmly attached to 
capstems. Stems turning brown to brown and pliable. Aver- 
age 1% shattered berries. Average 3% damage by crushed 
and split berries. 1 to 11% in most lugs, none in some, aver- 
aging 4% damage by wet and sticky berries occurring from 
juice of crushed and split and decayed berries. 2 to 9% in 
most lugs, none in some, averaging 4% damage by shriveling. 
Less than 14 of 1% decay. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1 Table only account of Condition. 


“Remarks: Inspection and certificate restricted to product 
and lading: in initial 180 lugs being unloaded at time of in- 
spection and parts of 2 stacks nearest rear doors in that por- 
tion of load remaining at time of inspection.” 
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12. On December 4, 1964, Trugman notified Slavich of the Grace 
Lines inspector’s findings, and the results of the Federal inspec- 
tion referred to above. This information was given to complain- 
ant on the same day by Slavich’s California office. 


13. On December 4, 1964, in the course of a long distance tele- 
phone conversation, respondent Trugman’s president, Bernard 
Trugman, conveyed the findings of the Federal inspector to com- 
plainant, and also advised him that the Grace Lines inspector had 
rejected the grapes as unfit for export. Complainant then instruct- 
ed Trugman to have the railroad carrier turn the grapes over to 
Slavich. 


14. On December 4, 1964, the railroad carrier returned the 
1,080 lugs of grapes by trailer to Dock 8, Jersey City, New Jersey, 
where they were loaded into car PFE 9571. On that same day, 
December 4, complainant instructed Slavich to divert the ship- 
ment of grapes to Carbone Bros. & Co., Inc., for handling on con- 
signment. At the time these instructions were received, Slavich 
had no knowledge that the grapes had been returned to Jersey 
City and reloaded into car PFE 9571. 


15. On December 6, 1964, at 7:35 p.m., and upon the applica- 
tion of Carbone Bros. & Co., Inc., a Federal inspection, for condi- 
tion only, was made of the approximately 500 lugs of grapes then 
remaining and being unloaded from car PFE 9571 at the Pavonia 
Avenue Yard of the Erie-Lackawanna Railroad in Jersey City, 
New Jersey. Their condition was described as follows: 


“Berries are generally firm and firmly attached to capstems. 
Stems light green to turning brown and pliable. 2 to 14% 
averaging 7% wet and sticky berries. 3 to 10% averaging 
5% crushed and split berries. Decay ranges 14 of 1% to 
4% averaging 2% Gray Mold Rot, Blue Mold Rot in all 
stages.” 


16. On or about December 7, 1964, the grapes were resold by 
Carbone Bros. & Co., Inc., for the account of Slavich. The net 
proceeds of resale, $1,521.28, were remitted to complainant by 
Slavich. 


17. The formal complaint was filed on June 25, 1965, which 
was within 9 months after the cause of action herein accrued. 
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CONCLUSIONS 


An initial issue raised for our consideration has to do with the 
terms of the contract involved herein. Respondent Trugman, in 
this connection, alleges in its answer that the grapes were war- 
ranted by complainant to be U.S. No. 1 grade on arrival at dock- 
side in New York City. This is in contrast to the allegations of 
the complaint, wherein complainant simply alleges the sale of a 
carload of grapes to Trugman, f.o.b. Delano, California, without 
reference to any requirements as to grade, quality or condition. 
The position of respondent Slavich, which negotiated the subject 
contract between the parties, is somewhat ambiguous on the issue, 
for while adverting in its answer to the fact that this carload of 
grapes did not grade U.S. No. 1 at dockside in New York, this 
respondent does not allege in the answer that there was any agree- 
ment that they should have. 


In reviewing the evidence submitted by the parties, we find that 
complainant in his deposition denied that he had made any war- 
ranties or representations as to the grade, quality, or condition 
of the commodity in connection with this sale. Respondent Trug- 
man’s president, Bernard Trugman, testifying at the oral hear- 
ing, hardly seems to be disputing complainant’s statement, for 
Trugman testified only that he told Slavich’s Herman Marks at 
the time of purchase on November 27 that the grapes would “have 
to meet specifications for export in condition and quality at des- 
tination in the United States.” Herman Marks, testifying for 
respondent Slavich, vacillated in his testimony. In summary, how- 
ever, it appears to be Marks’ position that no specific agreement 
requiring complainant to ship grapes grading U.S. No. 1 at des- 
tination was reached during the contract negotiations. Further- 
more, Marks admitted that no such provision was included on the 
confirmation of sale. Marks maintained, however, that his ship- 
pers always “stood behind their shipments,” not only those in- 
tended for export, but all others as well, and that this was tanta- 
mount to saying that the grapes would have to be U. S. No. 1 at 
destination. 


In analyzing Trugman’s evidence submitted in support of its 


burden of proving the claimed express warranty, we find it hardly 
probative of the position taken by this respondent. While Bernard 
Trugman testified that in talking with Marks on November 27 


he specified that the grapes were “to meet specifications for ex- 
port,” there is nothing to establish that as between the parties 
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these export specifications included a requirement that a commod- 
ity, to be exported, must be U.S. No. 1 at dockside. At the hear- 
ing Slavich’s Herman Marks testified to a claimed custom preva- 
lent among his shippers, that their goods would be U.S. No. 1 on 
arrival at New York City. We have a great deal of difficulty be- 
lieving in the existence of such a custom. Assuming, however, that 
there was such a custom, we find that it would be inapplicable 
here. This is due to the fact that Herman Marks, testifying at the 
hearing, stated that the custom applied only if “the bulk is not 
broken.” Pressed to define bulk-breaking, Marks replied: “Where 
actually the merchandise is taken out of the car.” Since there is 
no dispute regarding the removal of the subject grapes from the 
car, then there likewise is no dispute that under Marks’ definition 
the bulk was broken and thus rendered the claimed warranty in- 
applicable. 


Trugman, as the party affirmatively alleging that the grapes 
were warranted to be U.S. No. 1 grade at dockside, has the burden 
of proving such allegation by a preponderance of the evidence. 
We conclude that Trugman has failed to sustain that burden. 


Complainant, in his deposition, stated that the confirmation of 
sale contained the full terms of the contract between the parties. 
Included in the confirmation was the notation “NEED SANI- 
TARY CERTIFICATE AND FEDERAL INSP FOR EXPORT.” 
Since it is undisputed that both a sanitary certificate and a certifi- 
cate evidencing the Federal inspection of this shipment at origin 
on November 28, 1964, accompanied the shipment, we find that 
this requirement of the contract was met by complainant. 


Trugman in its answer alleges that the grapes involved herein 
were abnormally deteriorated on arrival at dockside, in breach of 
the warranty of suitable shipping condition set forth in the regu- 
lations in force at this time (7 CFR 46.43(j) and (k)). We do 
not think the evidence justifies a finding that such was the case. 
For example, we have already found that Trugman has failed to 
prove that the contract between the parties required the grapes 
to be U.S. No. 1 grade at destination. Despite this fact, the aver- 
age of total defects in the grapes on December 4 exceeded the 
tolerance for this grade! by only 2%, as indicated by the Federal 
inspection of December 4. Accordingly, we find no substance in 
the claim by Trugman that the warranty of suitable shipping con- 
dition was breached by complainant. 


1, United States Standards for Table grapes, U. S. No. 1 grade, 7 CFR 51.882. 








1290 PERISHABLE AGRI. COMMODITIES ACT, 1930 


Cite as 25 A.D. 1283 


Respondent Trugman, as a further defense to the complaint, 


contends that the contract with complainant was rescinded and 
that complainant accepted the return of the grapes through his 
agent Slavich. This was the gist of the oral testimony of Bernard 


Trugman, who stated that he talked with complainant on Decem- 
ber 4; that he told complainant of the results of the Federal in- 


spection made on that date and also relayed the remarks of the 
Grace Lines inspector concerning the allegedly poor condition of 


the grapes; and that complainant agreed to take back the ship- 


ment and not only to cancel the contract with respect thereto, but 


to cancel executory contracts for four other shipments that he had 
with Trugman. Complainant, for his part, admits that he had a 
telephone conversation with Trugman on December 4, and admits 


that he accepted the return of the car. Complainant denies, how- 


ever, that he agreed to a cancellation or rescission of the contract 


of November 27, 1964, and contends that the car was taken back 
to be resold ‘“‘to best advantage.”’ 


The testimony of complainant, and that given by respondent 


Trugman’s president, Bernard Trugman, is in conflict regarding 
the alleged rescission. Since it appears that both statements are 
entitled to equal weight as evidence, they have an offsetting effect 
as to each other. Accordingly, we must look to other evidence to 


resolve the issue regarding the claimed mutual rescission. Re- 
spondent has pointed to the taking back of the car as a part of the 
proof of mutual rescission. We have said, however, that the fact 
that a shipper takes a car back and resells the commodity contain- 
ed therein does not, in and of itself, establish a mutual rescission 
of the original contract of sale. Peloian Fruit Distributors v. 
Howard Cohen Co., 24 A.D. 1529 (1965). See, also, Pacific Coast 
Fruit Distributors v. The Auster Co., Inc., 24 A.D. 368 (1965) .2 
Respondent Trugman testified that complainant agreed, on or 
about December 4, to the cancellation of contracts calling for ship- 
ment of four other carloads of grapes. However, the actions of the 
parties in dealing with executory agreements governing cars 
which had not been shipped at the time does not necessarily estab- 
lish the rescission of the contract dealing with the carload of 
grapes in issue. 


«. 


Respondent Trugman, as the party claiming that the contract 
of November 27 was mutually rescinded, has the burden of proof 


2, Sustained on appeal to the United States District Court, Northern District of Ulinois, 
Eastern Division. Opinion printed in 24 A.D. 1441 (1965). 





~ 
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in the matter. We are of the opinion that the burden has not been 
sustained, and it is so concluded. 


Trugman included a counterclaim in its answer filed in this 
case, alleging several breaches of contract by complainant. We 


find, however, that Trugman has failed to establish any breach of 


contract by complainant. Accordingly, the damages claimed by 
Trugman in its counterclaim have no foundation on which to rest, 
and it is concluded that such counterclaim should therefore be 


dismissed. 


The general measure of damages here is the difference between 
the contract price and the market value at the time the produce 
ought to have been accepted. Where the seller promptly and prop- 


erly resells the produce, the resale price is considered to represent 


the market value. In such event, the seller is also entitled to re- 
cover proper expenses incurred in the resale. Earl Fruit Company 
v. Veterans Wholesale Fruit & Produce and/or Gamco, Ine., 15 


A.D. 457 (1956). Since it appears from the evidence that com- 


plainant promptly diverted the grapes to Carbone Bros. for resale, 
and that such resale was then promptly and properly made fol- 
lowing Trugman’s rejection, complainant is entitled to recover 
from Trugman damages in the amount of $2,798.72, this being 


the difference between the f.o.b. contract price of $4,320 and the 


net proceeds of $1,521.28. Trugman’s failure to pay this sum to 
complainant is in violation of section 2 of the act. 


The complaint in this case named John Slavich, Jr., Inc. as a 
respondent. However, complainant has indicated that the com- 
plaint as to this respondent is to be dismissed if we find in com- 
plainant’s favor against respondent Trugman-Nash, Ine. Since 
we have so found, it follows that the complaint as to respondent 
John Slavich, Jr., should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent Trug- 
man-Nash, Inc., shall pay to complainant, as reparation, $2,798.72, 
with interest thereon at the rate of 6 percent per annum from 
January 1, 1965, until paid. 


The complaint as to respondent John Slavich, Jr., Inc., is dis- 
missed. 
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The counterclaim of respondent Trugman-Nash, Inc., is dis- 
missed. 


Copies of this order shall be served upon the parties. 


(No. 10,856) 


HARRY CARIAN SALES v. MARTIN FRuIT Co., INc. PACA Docket 
No. 9777. Decided October 21, 1966. 


Contract terms—Good quality and condition—Grapes—Breach not 
established—Mutual rescission—Damages 


Where respondent accepted grapes at time of delivery and failed to prove 
complainant breached contract calling for grapes of good quality and 
condition on arrival, respondent liable for difference between resale value 
and contract price. The action of complainant’s agent in reselling the 
grapes for complainant’s account not a mutual rescission of contract. 

Mr. Irving Coopersmith, of New York, N. Y., for complainant. 

Mr. David Siskind, of New York, N. Y., for respondent. 
Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on December 11, 1964, complainant 
seeks an award of reparation in the amount of $1,679.51, which 
is alleged to be the balance due on the purchase price of 520 lugs 
of grapes sold by complainant to respondent in July 1964, on an 
f.o.b. basis. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on January 
28, 1965. On the same day, a copy of the report of investigation 
was served upon complainant’s attorney. 


Respondent filed an answer on April 6, 1965, alleging as a sep- 
arate defense that complainant breached the contract by misrep- 
resenting the quality and condition of the grapes as a result of 
which respondent suffered damages of $962, for which sum re- 
spondent makes counterclaim. As a second separate defense, re- 
spondent avers that complainant, through its agent, agreed to 











HARRY CARIAN v. MARTIN FRUIT 1293 
Cite as 25 A.D. 1292 


cancel the contract and sell the grapes at auction for complain- 
ant’s account, and that following such sale, the proceeds thereof 
were forwarded to complainant. Complainant filed a reply to the 
counterclaim on April 26, 1965. 


On April 28, 1965, respondent filed a formal complaint against 
complainant’s agent, John Slavich, Jr., Inc., in a companion pro- 
ceeding entitled Martin Fruit Co., Inc. v. John Slavich, Jr., Ine., 
PACA Docket No. 9815. In this complaint, request was made to 
consolidate the two proceedings for the purpose of hearing. 


In order to avoid duplication of testimony of common witnesses 
and in the submission of exhibits in evidence, a consolidated 
hearing in the two proceedings, Docket Nos. 9777 and 9815, was 
held at New York City on June 28, 1966, at which all three parties 
were represented by counsel. Four witnesses appeared and testi- 
fied at the hearing, Herman Marks, president of John Slavich, 
Jr., Inc.; George Alderisio, owner of the Standard Inspection 
Service; and Martin Firestein and Naomi Haft, president and 
bookkeeper, respectively, of Martin Fruit Co., Inc. Neither party 
filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Harry Carian, Jr., doing busi- 
ness as Harry Carian Sales, whose address is Coachella, California. 
At the time of the transaction involved herein, complainant was 
licensed under the Act. 


2. Respondent, Martin Fruit Co., Inc., is a corporation whose 
address is 369 Washington Street, New York, New York. At the 
time of the transaction involved in this proceeding, respondent 
was licensed under the Act. 


3. On or about July 3, 1964, in the course of interstate com- 
merce, complainant sold to respondent and to Seiderbaum, Inc., 
Brooklyn, New York, one-half carload each, consisting of 520 
lugs, or a total of 1,040 lugs Thompson seedless grapes, Coachella 
Belle Brand, at an agreed price of $4.50 per lug, f.o.b. Coachella, 
California, plus a precooling charge of 10 cents per lug, and a 
Ryan Recorder fee of $15, or a total purchase price of $4,799. 


4. The contract between the parties was negotiated by John 
Slavich, Jr., Inc., 100 Hudson Street, New York City, who acted 
as complainant’s agent in negotiating the sale. A Confirmation 
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of Sale was issued by the agent, copies of which were sent to 
complainant and respondent. 


5. During the negotiations, respondent insisted that it must 
have good quality grapes, that delivery was to be on Sunday, July 
12, 1964, and that the grapes would be of good quality and con- 
dition at the time of delivery. In negotiating the sale, complain- 
ant’s agent represented and warranted that the grapes would be 
of good quality and condition on July 12, 1964. 


6. On or about July 3, 1964, and pursuant to the above contract, 
complainant shipped 1,040 lugs of Thompson seedless grapes, 
Coachella Belle Brand, in car PFE 100286, from loading point 
in the State of California to respondent and to Seiderbaum, Inc., 
New York City. The shipment was consigned to Seiderbaum, Inc. 
and upon arrival in New York City on July 10, 1964, one-half of 
the shipment, or 520 lugs, was accepted, unloaded, and paid for 
by Seiderbaum, Inc. 


7. On July 10, 1964, at 11 a.m., a joint top-layer inspection of 
car PFE 100286 on track 15 at the 30th Street yard of the New 
York Central Railroad was made by Standard Inspection Service, 
Inc. (SIS), and the Railroad Perishable Inspection Agency 
(RPIA). In pertinent part, the inspection certificates of these two 
agencies described the condition of the grapes as follows: 


SIS Certificate 


“Range 5 to 40% average 16-18% amber colored berries. 
Range 0 to 3 average less than 1% brown, weak and watery 
berries. Range less than 1 to 5% average 2% shattered 
berries. Packs are practically dry. Less than 14 of 1% 
decay.” 


RPIA Certificate 


“18% ambering to amber balance light green color. Stems 
and cap stems green 2% shattered. 0 to 3% average less 
than 1% weak berries. Less than 1% decay balance firm 
and sweet.” 


8. On Sunday evening, July 12, 1964, respondent had the 
balance of the car of grapes, 520 lugs, trucked from car PFE 
100286 to its place of business and there stored under refrigera- 
tion. On the same evening, and after respondent had inspected 
the fruit and notified complainant’s agent that the grapes were 
being refused due to their poor quality and condition, the agent 
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told respondent to call the trucking firm of Rabin & Shoobs and 
have the grapes hauled to Pier 28, where they would be sold for 
the account of the complainant. 


9. On July 13, 1964, the 520 lugs of grapes were trucked from 
respondent’s place of business to Pier 28 of the Pennsylvania 
Railroad in New York City where they were again inspected by 
the SIS at 2:30 a.m. on July 14, 1964, upon application made by 
complainant’s agent. The inspector found the grapes ranging 
from 5 to 30 percent, average 15 percent ambering; range 2 to 
10 percent, average 5 percent shattered berries; 2 to 6 percent 
weak and watery; and a range of 10 to 50 percent, average 28 
percent wet berries. 


10. On July 14, 1964, the 520 lugs of grapes were resold at 
public auction in New York City for the account of complainant. 
The net proceeds of resale, $1,150.94, were remitted to complain- 
ant by complainant’s agent. 


11. The formal complaint was filed December 11, 1964, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The first issue which confronts us in this proceeding concerns 
the terms of the contract of purchase and sale.1 Respondent’s 
president, Martin Firestein, in his testimony at the hearing, 
stated that he told Herman Marks, who handled the transaction 
for the agent, John Slavich, Jr., Inc., that he had to have “good 
quality grapes, good condition grapes, sturdy fruit.” Firestein 
testified that Marks told him complainant was unable to ship 
complainant’s top label, Rancho D’Oro grapes, but could ship a 
straight car of Coachella Belle which would be very good grapes, 
and that Marks guaranteed the grapes would be very good grapes 
and in good condition on the night of July 12 when they were to 
be delivered. We conclude from the record that the agreement 
between the parties provided for delivery to respondent of 520 
lugs of grapes of good quality and condition on Sunday night, 
July 12, 1964. 


The evidence shows that respondent unloaded the grapes and 
trucked them to its place of business, where respondent in- 
spected them and found them to be unsatisfactory for its pur- 


1, Although complainant alleges in the complaint that the grapes in question were to be 
U. S. No. 1 at the time of delivery to respondent, this was not a contract term. Respondent 
does not contend that the contract called for U. S. No. 1 grapes upon delivery. 
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pose. Respondent’s actions in unloading the grapes constituted 
an acceptance of the fruit, thus making respondent liable for the 
purchase price, subject to its right to any proven damages it may 
have sustained as a result of any breach of the contract on the 
part of complainant. The question to be considered at this point 
is whether complainant breached the contract, and if so, whether 


respondent was damaged by such breach. The burden of proving 
both a breach and the resulting damages rests upon respondent. 


However, before we begin a discussion of a possible breach by 


complainant and resulting damages to respondent, we shall con- 


sider respondent’s second defense that complainant’s agent agreed 
to cancel the contract between the parties and sell the grapes at 
auction for complainant’s account, thus relieving respondent of 


any liability. While there may be some question as to the agent’s 


authority to cancel the contract, we need not decide this issue in 


view of the conclusions hereinafter reached. In agreeing to resell 
the grapes at auction for the account of complainant, the agent did 


not tell respondent that it would not be held for any loss sustained 


or that it would be relieved of any responsibility with respect to 
the grapes in question. The fact that the agent resold the grapes 
at auction for the account of complainant does not, in and of it- 
self, amount to a mutual rescission of the original contract. 
Pacific Coast Fruit Distributors, Inc. v. The Auster Co., Inc., 24 
A.D. 368, affirmed by the United States District Court in The Aus- 
ter Co., Inc. v. Pacific Coast Fruit Distributors, Inc., 24 A.D. 1441. 
See also Peloian Fruit Distributors v. Howard Cohen Co., 24 A.D. 
1529. Having decided that there was no rescission of the contract, 


we now proceed with the question of whether complainant breach- 
ed the contract to the damage of respondent. 


Respondent has alleged in its verified answer that the grapes 
received were worth $2,583.55 less than they would have been 


worth if they had been as represented and warranted in the con- 
tract, and if they had been in suitable shipping condition. Re- 
spondent further avers that if the grapes had been up to contract 
requirements, respondent would have realized a net profit of $962 
upon resale. In support of its claim of a breach of warranty by 
complainant, respondent submitted in evidence«the inspection cer- 
tificate containing the details of the inspection made by Standard 
Inspection Service on July 10, 1964, the date the shipment arrived 
in New York, and a copy of the inspection made by Standard 
Inspection Service on July 14 on Pier 28 of the Pennsylvania 
Railroad, showing some further deterioration in the grapes since 
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the inspection of July 10. On the basis of the inspections of July 
10, we conclude that the grapes at that time met the terms of the 
contract. Respondent has submitted no evidence of the condition 
of the grapes two days later, on July 12, the date specified in the 
contract for delivery to respondent. In our opinion, the increased 
deterioration found in the grapes when they were inspected on 
the auction pier on July 14 cannot be considered in determining 
whether the grapes met the warranties of the contract at the time 
of delivery on July 12. The grapes had been subjected to addi- 


tional handling, by virtue of unloading and trucking the grapes 


to respondent’s place of business and, on the following day, load- 
ing and trucking them to the auction pier. This handling of the 
grapes in question undoubtedly contributed to the condition in- 
dicated by the inspection of July 14. In any event, there is no 
evidence to show that this condition was present in the grapes 
on July 12 when respondent took possession of the fruit. It is 
concluded that respondent has failed to sustain its burden of prov- 
ing that complainant breached the contract with respect to the 
condition of the grapes on arrival. Nor has respondent sustained 
its burden of proving a breach of the contract with respect to the 
quality and condition of the grapes in issue at the time of ship- 
ment. 


Having accepted the grapes at the time of delivery, and having 
failed to establish any breach of the contract on the part of com- 
plainant, respondent is liable to complainant for the contract 
price. The auction sale of the grapes on July 14 appears to have 
been prompt and proper and resulted in net proceeds of $1,150.94, 
which amount has been paid to complainant. Deducting the pro- 
ceeds of $1,150.94 from the delivered contract price of the 520 
lugs of grapes in the amount of $2,830.45 leaves a balance due 
and owing to complainant from respondent of $1,679.51. Respond- 


ent’s failure to pay this amount to complainant is in violation of 
Section 2 of the Act. Complainant should be awarded reparation 
in the amount of $1,679.51, with interest. In view of the foregoing 


decision, the counterclaim filed herein should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,679.51, with interest there- 
on at the rate of 6 percent per annum from August 1, 1964, until 
paid. 
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The counterclaim is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 10,857) 


MARTIN FRUIT Co., INC. v. JOHN SLAVICH, JR., INC. PACA Docket 
No. 9815. Decided October 21, 1966. 


Agent—Representations—Dismissal of complaint 


Representations may be made as to present condition of a commodity and 
such representations may be false and/or fraudulent, but statements as 
to future condition constitute warranties, which warranties were not 
found to have been breached in the companion case involved herein. 
Complaint charging fraudulent representation of future condition by 
agent is therefore dismissed. 

Mr. David Siskind, of New York, N. Y., for complainant. 

Mr. Irving Coopersmith, of New York, N. Y., for respondent. 
Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on April 28, 1965, after action had 
been commenced against complainant by Harry Carian Sales of 
Coachella, California, in a companion proceeding entitled Harry 
Carian Sales v. Martin Fruit Co., Inc., PACA Docket No. 9777. 
In the companion case, Harry Carian Sales seeks reparation 
against Martin Fruit Co., Inc., in an amount of $1,679.51, which is 
alleged to be the balance due on the purchase price of 520 lugs of 
grapes sold to Martin Fruit Co., Inc., by Harry Carian Sales in 
July 1964. Complainant here alleges that in its transactions with 
Harry Carian Sales, it dealt with respondent herein who acted as 
agent and as broker for Harry Carian Sales, In the event Harry 
Carian Sales is awarded reparation in PACA Docket No. 9777, 
complainant prays for a reparation award against respondent in 
identical amount, based upon alleged false representations made 
by respondent for a fraudulent purpose. 
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A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on May 13, 
1965. On the same day, a copy of the report of investigation was 
served upon complainant’s attorney. Respondent filed an answer 
on June 1, 1965, denying generally the material allegations of the 
complaint. 


Complainant requested an oral hearing and asked that it be 
held at the same time as that in PACA Docket No. 9777 in order 
to obviate the need for two hearings in which the testimony would 
be similar. Respondent having no objection to such procedure, a 
consolidated hearing in the two proceedings was held at New York 
City on June 28, 1966, at which all three parties were represented 
by counsel. Four witnesses appeared and testified at the hearing, 
Herman Marks, president of John Slavich, Jr., Inc.; George Alde- 
risio, owner of the Standard Inspection Service; and Martin Fire- 
stein and Naomi Haft, president and bookkeeper, respectively, of 
Martin Fruit Co., Inc. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Martin Fruit Co., Inc., is a corporation whose 
address is 369 Washington Street, New York, New York. 


2. Respondent, John Slavich, Jr., Inc., is a corporation whose 
address is 100 Hudson Street, New York, New York. At the time 
of the transaction involved herein, respondent was licensed under 
the act. 


3. On or about July 3, 1964, in the course of interstate com- 
merce, Harry Carian Sales, acting through respondent as agent, 
sold to complainant and to Seiderbaum, Inc., Brooklyn, New York, 
one half carload each, consisting of 520 lugs, or a total of 1,040 
lugs, Thompson seedless grapes, Coachella Belle Brand, at an 
agreed price of $4.50 per lug, f.o.b. Coachella, California, plus a 
precooling charge of 10 cents per lug, and a Ryan Recorder fee 
of $15, or a total purchase price of $4,799. 


4, In negotiating the sale described above, respondent guar- 
anteed complainant that the grapes would be of good quality and 
condition at the time of their delivery to complainant on Sunday, 
July 12, 1964, so as to be available for the market of the following 
day. 

5. On or about July 3, 1964, Harry Carian Sales shipped 1,040 
lugs of Thompson seedless grapes, Coachella Belle Brand, in car 
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PFE 100286, from loading point in the State of California to 
Seiderbaum, Inc., and complainant at contract destination in New 
York City. Upon arrival in New York City on July 10, 1964, one- 
half of the shipment, 520 lugs, was accepted and paid for by 
Seiderbaum, Inc., in whose name the shipment was consigned. 


6. On July 10, 1964, at 11 a.m., a joint top-layer inspection of 
car PFE 100286 on track 15 at the 30th Street yard of the New 
York Central was made by Standard Inspection Service, Inc. 
(SIS), and the Railroad Perishable Inspection Agency (RPIA). 
In pertinent part, the inspection certificate of these two agencies 
described the condition of the grapes as follows: 


SIS Certificate 


“Range 5 to 40% average 16-18% amber colored berries. 
Range 0 to 3 average less than 1% brown, weak and watery 


berries. Range less than 1 to 5% average 2% shattered 


berries. Packs are practically dry. Less than 14 of 1% de- 
cay.” 


RPIA Certificate 


“18% ambering to amber balance light green color. Stems 
and cap stems green 2% shattered. 0 to 3% average less 
than 1% weak berries. Less than 1% decay balance firm and 
sweet.” 


7. On Sunday evening, July 12, 1964, complainant had the 
balance of the car of grapes, 520 lugs, trucked from car PFE 
100286 to its place of business and there stored under refrigera- 
tion. On the same evening, and after complainant had inspected 
the fruit and notified respondent that the grapes were being re- 
fused due to their poor quality and condition, respondent agreed 
to sell the grapes at auction for the account of Harry Carian Sales. 


8. On July 18, 1964, the 520 lugs of grapes were trucked from 
complainant’s place of business to Pier 28 of the Pennsylvania 
Railroad in New York City where they were again inspected by 
the SIS at 2:30 a.m. on July 14, 1964, upon application made by 
respondent. The inspector found the grapes ranging from 5 to 
30 percent, average 15 percent ambering; range 2 to 10 percent, 
average 5 percent shattered berries; 2 to 6 percent weak and 
watery; and a range of 10 to 50 percent, average 28 percent wet 
berries. 
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9. On July 14, 1964, respondent had the 520 lugs of grapes sold 
at public auction in New York City for the account of Harry 


Carian Sales, to whom respondent remitted the net proceeds of 
$1,150.94. 


CONCLUSIONS 


The complaint in this proceeding was filed against respondent 
for the stated purpose and with the intent that if a reparation 
award was issued against complainant herein in the companion 
case of Harry Carian Sales v. Martin Fruit Co., Inc., PACA 
Docket No. 9777, then reparation in an identical amount should 
be awarded this complainant against John Slavich, Jr., Inc. In 
the companion case referred to above, reparation was awarded 
Harry Carian against this complainant (respondent in that case) 
in the amount of $1,679.51. The reparation awarded against this 
complainant in PACA Docket No. 9777 was not based upon any 
actions by John Slavich, Jr., Inc., but rather upon the failure of 
Martin Fruit Co., Inc. to establish any breach of the contract by 
Harry Carian Sales. 


Complainant alleges that respondent falsely and for a fraudu- 
lent purpose represented to complainant that the grapes in ques- 
tion were in suitable shipping condition, would withstand ship- 
ment to New York, and would remain of good quality and condi- 
tion until unloading on July 12. It is not possible to make a “rep- 
resentation” concerning a future event, that is, the condition of a 
commodity at some future time. One may make representations 
concerning the present condition, grade, or quality of a commodity, 
and such representations may be false and/or fraudulent. How- 
ever, any statement or statements with respect to future condition 
would constitute a warranty, and a failure of the goods to meet 
the warranty would be simply a breach thereof. The so-called 
“misrepresentations” made by this respondent concerning the 
quality and condition the grapes would have at the time of de- 
livery on July 12 were considered as contract terms or warranties 
in PACA Docket No. 9777, which warranties were not found to 
have been breached. In addition, we are unable to find, on the 
basis of the evidence, that the quality and condition of the grapes 
at the time of sale were misrepresented by respondent. In view of 
the foregoing, the complainant should be dismissed. 
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ORDER 
The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 


ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 
REPARATION AWARDED—DEFAULT ORDER 


(No. 10,858) 


NORTHWEST ARKANSAS PRODUCE COMPANY, INC. v. PANGBURN 
DISTRIBUTING, INC. PACA Docket No. 2-281. Reparation of 
$2,961.73 with 6 percent interest from September 1, 1965, 
awarded complainant against respondent in order issued Oc- 
tober 10, 1966. 


(No. 10,859) 


RIVERVIEW PRODUCE DISTRIBUTORS v. JOE RAVALESE, JR. PACA 
Docket No. 2-279. Reparation of $270 with 6 percent interest 
from September 1, 1965, awarded complainant against re- 
spondent in order issued October 10, 1966. 


(No. 10,860) 
MATUSZKO FARMS, INC. v. C.R.B. CO. OF SCHENECTADY, INC. PACA 
Docket No. 2-278. Reparation of $3,416.49 with 6 percent 


interest from November 1, 1965, awarded complainant 
against respondent in order issued October 11, 1966. 


(No. 10,861) 


GRIGGS LUMBER & PRODUCE Co., INC. v. S. T. MCCREADY & SON, 
INC., and/or S. T. MCCREADY-SEED AND PRODUCE. PACA 
Docket No. 2-263. Reparation of $4,565.70 with 6 percent 
interest from July 1, 1965, awarded complainant against re- 
spondent §. T. McCready, doing business as S. T. McCready- 
Seed and Produce, in order issued October 12, 1966. 
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(No. 10,862) 


BATTAGLIA FRUIT COMPANY, INC. v. RIO BRAVO PRODUCE, INC. 
PACA Docket No. 2-289. Reparation of $384.35 with 6 per- 
cent interest from February 1, 1966, awarded complainant 
against respondent in order issued October 13, 1966. 


(No. 10,863) 


LIEBERMAN BROTHERS, INC. v. SWIMMER PRODUCE Co., INC. PACA 
Docket No. 2-285. Reparation of $1,317.70 with 6 percent 
interest from November 1, 1965, awarded complainant 
against respondent in order issued October 13, 1966. 


(No. 10,864) 


NATIONAL PRODUCE DISTRIBUTORS, INC. v. TERMINAL FRUIT CO. 
Inc. PACA Docket No. 2-286. Reparation of $13,200 with 6 
percent interest from May 1, 1966, awarded complainant 
against respondent in order issued October 13, 1966. 


(No. 10,865) 


SALT CITY PRODUCE Co. INC. v. FRANK CHAIRVOLOTTI WHOLESALE 
PRODUCE. PACA Docket No. 2-290. Reparation of $597.75 
with 6 percent interest from January 1, 1966, awarded com- 
plainant against respondent in order issued October 13, 1966. 


(No. 10,866) 


UNION FRUIT & PRODUCE Co. v. SAM’S MARKET. PACA Docket No. 
2-288. Reparation of $10,971.13 with 6 percent interest from 
September 1, 1965, awarded complainant against respondent 
in order issued October 13, 1966. 


(No. 10,867) 


CHARLES SILL COMPANY v. ForT PITT TOMATO & PRODUCE Co. 
PACA Docket No. 2-291. Reparation of $7,024.18 with 6 per- 
cent interest from September 1, 1965, awarded complainant 
against respondent in order issued October 18, 1966. 
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(No. 10,868) 


EASTERN IDAHO PACKING CorP. v. TERMINAL FRUIT COMPANY. 
PACA Docket No. 2-297. Reparation of $299.98 with 6 per- 
cent interest from January 1, 1966, awarded complainant 
against respondent in order issued October 18, 1966. 


(No. 10,869) 


EASTERN IDAHO PACKING CORP. v. TERMINAL FRUIT Co. INC. 
PACA Docket No. 2-298. Reparation of $14,650 with 6 per- 
cent interest from April 1, 1966, awarded complainant 
against respondent in order issued October 18, 1966. 


(No. 10,870) 


GENERAL PRODUCE, INC. v. ATHENS PRODUCE COMPANY. PACA 
Docket No. 2-296. Reparation of $1,485.85 with 6 percent 
interest from March 1, 1966, awarded complainant against 
respondent in order issued October 18, 1966. 


(No. 10,871) 


ZARRELLA FARMS, INC. v. ZORO PRODUCE Co. PACA Docket No. 
2-294. Reparation of $1,793.25 with 6 percent interest from 
March 1, 1966, awarded complainant against respondent in 
order issued October 18, 1966. 


(No. 10,872) 
A. C. CARPENTER, INC. v. E. VADILLO Ruiz, INC. PACA Docket 
No. 2-255. Reparation of $2,058 with 6 percent interest from 
January 1, 1966, awarded complainant against respondent in 


order issued October 21, 1966. 


(No. 10,873) 


BOEHMER, INC. v. WESTERN DISTRIBUTORS: PACA Docket No. 
2-282. Reparatioi: of $650 with 6 percent interest from June 
1, 1965, awarded complainant against respondent in order 
issued October 24, 1966. 
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(No. 10,874) 


CHAMBERLIN & BARCLAY, INC. v. ELIAS & FIOL, INC. PACA Docket 
No. 2-302. Reparation of $900 with 6 percent interest from 
October 1, 1965, awarded complainant against respondent in 
order issued October 24, 1966. 


(No. 10,875) 


ILLINOIS DISTRIBUTING CoO. v. Cox PRoDUCE. PACA Docket No. 
2-299. Reparation of $1,637.90 with 6 percent interest from 
February 1, 1966, awarded complainant against respondent in 
order issued October 24, 1966. 


(No. 10,876) 


L. A. VEGETABLE EXCHANGE, INC. v. SPRINGER & Co. PACA Docket 
No. 2-301. Reparation of $110.72 with 6 percent interest from 
March 1, 1966, awarded complainant against respondent in 
order issued October 24, 1966. 


(No. 10,877) 


NEVINS FRUIT COMPANY, INC. v. RIO BRAVO PRODUCE, INC. PACA 
Docket No. 2-300. Reparation of $500 with 6 percent interest 
from March 1, 1966, awarded complainant against respond- 
ent in order issued October 24, 1966. 


(No. 10,878) 

ALEXANDER ANASKY v. JOSEPH KRENICKY. PACA Docket No. 
2-308. Reparation of $781.28 with 6 percent interest from 
December 1, 1965, awarded complainant against respondent 
in order issued October 31, 1966. 


(No. 10,879) 


COLORADO POTATO GROWERS’ EXCHANGE v. CONTRERAS BRO’S 
PRopucE. PACA Docket No. 2-306. Reparation of $795.50 
with 6 percent interest from December 1, 1965, awarded com- 
plainant against respondent in order issued October 31, 1966. 
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STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 


(No. 10,880) 


M. J. DUER & Co., INC. v. NORWICH PACKING Co., INC. PACA 
Docket No. 2-91. Order issued October 10, 1966. 


(No. 10,881) 


G. E. JONES FARMS, INC. v. MIDWEST-GULF SALES, INC. PACA 
Docket No. 2-251. Order issued October 12, 1966. 


(No. 10,882) 


HARRY CARIAN SALES v. MARTIN FRUIT Co., INC. PACA Docket 
No. 9777. Order issued October 28, 1966. 


(No. 10,883) 


MARTIN FRUuIT Co., INC. v. JOHN SLAVICH, JR., INC. PACA Docket 
No. 9815. Order issued October 28, 1966. 





